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UNITED STATES DISTRICT COURT FOR THE ’ 
SOUTHERN DISTRICT OF NEW YORK 


aa ag age nae Be aeetele a ae ene ae ye x 

' 
JOHN THEODORE GILBERT, ° 
Plaintiff ’ 
‘ 

w ' ‘ 

-V- ‘ ' COMPLAINT 

, . of 

AMERICAN EAGLE TANKER. CORP. . 
Defendant. ? 
5 » ' 
er veh ed _ -_ = _ _ x 


‘ 


ACTION UNDER SPECIAL RULE FOR SEAMEN TO SUE 
WITHOUT SECURITY AND PREPAYMENT OF FEES. 


THIS IS AN ADMIRALTY OR MARITIME CLAIM WITHIN 
THE MEANING OF RULE 9 (h) ¢ 
Plaintiff, JOHN THEODORE GILBERT, complaining of the 


defendant, AMERICAN EAGLE TANKER CORP., respectfully alleges: 


FIRST STATEMENT -~ 
a) This aotdion by plaintiff seaman against owner and 
operator of vessel is for his alleged wrongful discharge and for 
the neglect of the master to pay him his earned wages, extra 
wages, penalties and fines, which were due him at the time of 
his discharge, plus the statutory double wages accruing after 
the lapse of-the four-day waiting period required, plus sub- 


sistence and room allowance starting atthe same time double 


wages go into effect. 


b) The total amount of damages claimed herein are 


set forth at the end of these pages. 


SECOND STATEMENT 
a) Upon information and belief that at all times 


hereinafter mentioned the defendant was and still is a domestic 
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corporation, doing business in the City of New York, state of 


New York. 


b) Upon information and belief that at all times here- 
inafter mentioned the defendant owned or leased a vessel known 


as the S/S American Eagle. 


c) Upon informati x and belief that at all times here- 


inafter mentioned the defendant operated said vessel. 


d) Upon information and belief that at all times here- 
inafter mentioned the defendant was in possession and control of 


said vessel. 


e) That at all times nereinafter mentioned the plain- 


tiff was employed on said vessel by the defendant as Second 


Assistant Engineer at an az:eed rate of wages, together with 


overtime and maintenance. 


f) That at ai times hereincfter meitioned said 
vessel was an American vessel and the plaintiff became a member 


of the crew of said vessel. 


g) That at all times before and hereinafter mentioned 


plaintiff was a native born American citizen and still retains 


full status as same. 


THIRD STATEMENT 
Plaintiff's name is JOHN THEODORE GILBERT, and his 


adcdress is 173 East 15th Street, New York, N. Y. 10003. 


FOURTH STATEMENT 
Defendant's corporation is entitled AMERICAN EAGLE 
TANKER CORP., whose address is 80 Broad Street, New York, N. Y. 


10004. 
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FIFTH STATEMENT 
a) On December 28, 1971, at MEBA Union Headquarters, 
752 Broadway, New York, N. Y¥. 10003, plaintiff entered the employ 
of the defendant as "Relief" 2nd A/Engineer on the S/S American 
Eagle and was flown that evening to the vessel in Ras Tanura, 
Arabia, arriving at said vessel at approximately 11:3¢ P.M. on 


December 29, 1971. 


b) Plaintiff seeks to enforce his rights to collect 
all of the various penalties, fines, etc., as prescribed for the 
alleged violation of several sections of the Seamen's Act, which 
hereinafter follows, plus collect other damages in the way of 
2ouble wages, subsistence and room allowance, transportation 


expense, etc., plus collect his “earned wages" of $5,121.19, 
the sum of which was due and payable at the time of plaintifi 


discharge in.Ras Tanura on May 20, 1972 and which has never 


been paid to date, as follows: 


FIRST CAUSE OF ACTION 

Ls In May 20, 1972 plaintiff was wrongfully discharged 
from the vessel by the master. He demanded of the master to be 
discharged by the American Consul, and receive one month's extra 
wages because watches were not equally dividei on all week days 
in port, causing plaintiff to work more hours each day than the 
other two watchstanding engineers were required to do, plus 
required to work extra hours beyond eight (8) hours in one day 


without payment of overtime for same. 


a) Plaintiff required to work three (3) mo.e hours 
every week day in port than either one of the two other watch- 


standing engineers, who themselves o..ly were required to work 
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four (4) hours on each of these days. Plaintiff forced to give 
twenty-seven (27) hours of overtime he alone worked to these 


two watchstanding engineers, who did no work at all for same. 


b) Plaintiff required to work one (1) hour in excess 
of eig 8) on each of these dates: December 30, 1971, February 
7, 1972, March 16, 1972 and April 19, 1972 without being paid 


overtime for same. 


“ c) Plaintiff required to take vessel to sea on 
January 20, 1972, niie at the same time not being permitted cr 
required to do so, wiich is in violation of Section 23 of the 
1969-1972 MEB4 Tanker Vessel Agreement. Plaintiff worked four (4) 
hours from 4 )’.M..to 8 P.M. this day taking vessel out to sea, 
and only had one hour off duty in the immediate twelve (12) 
hours prior to 4 P.M. Plaintiff put in for four (4) hours 
overtime between 4 P.M. and 8 P.M., but same was refused payment 
by the company and master, and overtime is payable for this 
particular work, as per MEBA 1969-1972 Tanker Vessels Agreement, 


Section 23. 


d) A “breach of contract" of the 1969-1972 MEBA 
Tanker Vessels Agreement was in effect at all times (Section 10(c) 
as per Mr. Lamy's letter dated March 13, 1972), in regard to 
items (a) and (b) above, and because of this Sait: plaintiff 
should not have been required to work these extra hours and not 


be paid overtime for same. 


e) Plaintiff was "discriminated" against, which is 
in violation of Section 35 of the 1969-1972 MEBA Tanker Vessels 


Agreement with regard to items (a) and (b) above. 
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f) Had all watches been "equally divided" in port, 
as is required by Title 46 U.S.C. Section 673, there would have 


been no violation with regard to Item (a). 


g) Claiming one month's extra wac.s fur violation of 


46 U.S.C. Section 673, because not only enti ed to discharge 


and all earned wages on May 20, 1972, but one month's extra wages 
under the provisions of 46 U.S.C. Section 685. Therefore, 
plaintiff claims as damage for this violation the sum of one 
month's extra wages - One Thousand Ninety-six Dollars and Ninety- 


four Cents ($1,096.94). 


SECOND CAUSE OF ACTION 
2 Plaintiff was discriminated against when he was aboard 
the S/S American Eagle, some of which not only curtailed his 
welfare, but more important did endanger his health and safety. 


Violation of Section 35, No Discrimination - MEBA Agreement. 


a) Violation of Section 2, Paragraph (1), page 13 
of 1969-1972 MEBA Tanker Vessels Agreement - In that plaintiff 
was required to work more hours on watch every week day in port 
than either one of the other two watchstanders, and as a result 
of this, suffered not only considerable mental anguish, but did 
experience physical harm as well, which was why I had a MG skeen 
series of X-rays taken soon after I left the vessel on May 20, 
1972. I had experienced blood in the stools for several days 
prior to my leaving the vessel, and this was due, as when this 
had happened to me bc fore, to not enough rest and severe mental 
anguish. Not only was my health and safety jeopardized while 
I was aboard the S/S. American Eagle, but my life as well, and 
I have hospital records to prove this fact. These facts were 
explained to the chief engineer and other engineers aboard this 


vessel, but they ignored everyting I told them. 
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b) Violation of Section 10, Paragraph (a), (b) and 
(c), pages 27 and 28 of 1969-1972 Tanker Vesseis Agreement - 
In that I was required to work in excess of eight (8) hours on 
the day watch in port on all days I had the “day watch", while 
at the same time all the rest of the engineers aboard the vessel 
violated Section 10, Paragraph (c), as the rest of the engineers 
all received considerable “time off" in port, whereas I was 
required to keep working full sea watches at all times, in port 
and at sea, while the other two watchstanders had their watches 
“broken" in port and they each worked only four (4) hours each 


day in port, except on their "day watch". 


c) Because of the facts as indicated in Paragraph 
(b) above, my “time off" in port was seriously broken up, while 
the other engineers only w ed one watch a day of only four (4) 
hours, and the lst A/Engineer not at all for every three (3) 
out of four (4) days in port (except on Saturday, Sunday and 
Holidays). The plaintiff was never allowed said benefits, 
which fact not only jeopardized his health, but did put his 


life in danger. ‘ 


d) Violation of Section 17, Confinement to Vessel, 
page 41 MEBA 1969-1972 Tanker Vessels Agreement. Because all 
watches in port were not “equally divided", said fact caused me 
to work three (3) more hours on all week days in port than 
either one of the other two watchstanders were ever required. 
Not only was I required to give two hours of my overtime on each 
of these days I worked in port of said three (3) hours I was 
required to work, above and beyond either one of the other two 
watstanders, but in relationship between myself and the other 


two watchstanders I was "confined to the vessel" for these three (4) 
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extra hours I worked each day, within the meaning of Section 

17 of the 1969-1972 MEBA Tanker Vessels Agreement, because while 
I worked these extra three (3) hours, the other two watchstanders 
were either asleep or ashore, yet I was forced to give these 

men two of my three hours overtime. I was deried three (3) 

hours of shore leave each day in port, because I had to work; 
while other engineers were ashore or asleep. I did not put 
overtime down for this violation, however, still I was ostracized 


aboard the vessel because i attempted to rectify matters aboard 


same. 


e) Violation Section 19, Overtime, Penalty and Premium 
Rate, Paragraph (a). 

Since I worked seven (7) hours a day in port, plus 
sixteen (16) hours every fourth day on the "day watch", I did 
not start receiving the regular overtime rate for me of $9.49 
per hour until I worked at least eight (8) or more hours in one 
day, while each of the other two watchstanders received the full 


overtime rate, which for them was $8.25 per hour for every hour 


the, worked in port in excess of four (4) hours per day. This 


is another case of "Discrimination". 


{) Violation of Section 42, Privileges - 1969-1972 
Tanker Vesse’s Agreement. 

Plaintiff was discriminated in that he was not given 
the same privileges as the mates on this vessel, and that was 
to have the engineers "rotate" all night watches in port to make 


said watches as “equally divided" as possible. 


g) For all of these causes of Discrimination against 


me as listed herein, I am claiming another “one month's extra 
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wages" for the “cruel treatment" all of this consisted of towards 
me, which is also in violation of 46 U.S.C. Section 685, 
“Justifiable Complaint" of seamen - damages being another month's 
wages of One Thousand Ninety-six Dollars and Ninety-four Cents 


($1,096.94). 


v 


THIRD CAUSE OF ACTION 


3. Plaintiff was forced off the vessel in a foreign port, 
said port being Ras Tanura, Arabia on May 20, 1972. This is in 
violation of Title 18 U.S.C. 2195 "Abandonment of Sailors", and 
is either a "Civil" or "Criminal" action, depending upon the 


severeness of the matter - in either action it calls for "one 


month's extra wages". 


a) Plaintiff demanded all of his earned wages from 
master, plus "one month's extra wages", on May 20, 1972, but 


master refused same. 


b) Plaintiff then demanded one-half (1/2) of the 
balance of all of his earned wages due on May 20, 1972, plus 


“one month's extra wages" and master refused this demand. 


c) Plaintiff then demanded one-third (1/3) of the 
balance of his earned wages due on May 20, 1972, plus "one month's 


extra wages" and master refused this demand. ° 


d) Plaintiff then demanded to be discharged by the 
American Consul in Ras Tanura, but master refused saying "There 
is no American Consul here in Ras Tanura", however, I found out 
a few months later that there is and always has been an American 


Consul in Dhahran, which is only a half hours auto ride from 


Ras Tanura. 
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e) I took the mascer's word for it, that "there was 
no American Consul in Ras Tanura", and I then demanded to take 
the vessel to Bahrain, as Bahrain is only about 50 miles by sea, 
and about a four hour cruise for this vessel from Ras Tanura. 


The master refused my demand. 


f) I then told master that "it is un..wful to 
discharge a seaman in a foreigh port without the sanctions of 
the American Consul, and if there is no American Consul in the 
particular port the vessei happens to be in, then the master 
should take said seaman to the next port, and especially so if 
the seaman as a "justifiable complaint” to make to said Consul 
as I have, more or less". The master then ordered me to sign 
off the ships articles, etc., and get off the vessel or he 


would "have the shore authorities come aboard the vessel and 


take me ashore to jail". 


g) I took the master's word for it - that “there 
was no American Consul in Ras Tanura", as I did not want to 
"take the chance" of tf g thrown in jail in a country where 
no American Consul is ilable to get me out, as I could be 
left in jail for several months, or even years, without anyone 


° 


ever knowing where I. was. 


h) Plaintiff then signed off the ship's articles 
"UNDER PROTEST" for all of the reasons described herein from 
(a) to (g), but refused to sign his "Wage Voucher". because 
now knowing the vicious nature of the master, I took no chances 
of signing said paper, because ? feared that said master would 
then say later that "I gave the plaintiff his earned wages in 


full on May 20, 1972, and he signed his wage voucher, which 


proves this fact". However, said plaintiff wasn't born yesterday. 
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i) Plaintiff left vessel under master's orders, with 
a “short advance" in his pocket at about 11 P.M. on May 20, 1972, 
and noticed that vessel was due to sail for Bahrain at 2 A.M. 


on May 21, 1972, which was only three (3) hours away in time, 


j) Plaintiff left dock area alongside vessel from 
"guard house" with agent at 12 midnight and hea for “Agent's 
Office" inland, and learned that his "relief", 2nd Assistant 
Engineer Butler would not be in port until around nocn of May 
21, 1972, because the next plane did not arrive at Dhahran 
airport until around 10 A.M. the next morning, so the vessel 
should have been sitting up at the dock in Bahrain long before 


Butler ever arrived at Dhahran airport. 


k) All of this contradicts Captain Marshall's 


allegations about when Butler arrived; etc. 


1) At the very least, tnere is a "Civil" violation 


of 18 U.S.C. Section 2195 here, because even my mail was 
willfully and maliciously denied me in Ras Tanura on May 20, 


1972. 


m) According to my estimation a "Civil" violation 
of 18 U.S.C. Section 2195 compares to a seaman's right to be 
discharged by an American Consular Officer under 46 U.S.C. 
Section 682 at said seaman's command, and to be paid all of his 
wages due and any extra wages, if it appears to said Consular 
Officer that said seaman has completed his contract and did not 
sign off the vessel under "mutual" consent, plus had a "justi- 
fiable complaint" to make to said American Consul - said seaman 
is entitled to “one month's extra wages" under the provisions 


of 46 U.S.C. Section 685, which goes with 46 U.S.C. Section 683. 
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n) Therefore, in my case I was “forced off che vessel 
under threat of being jailed if I refused to leave said vessel" 
by the master. I signed off ship's articles "UNDER PROTEST" 
because of the refusal of my "lawful demands" and I had a 
"justifiable complaint" (several, in fact) therefore I feel that 
I should be allowed damages of another “one month's extra wages" 
in damages for this violation of One Thousand Ninety-six Dollars 


and Ninety-four Cents ($1,096.94). 


FOURTH CAUSE OF ALSION 
4. Because I already have three "Causes of Action" 
herein, each one calling for reasonable transportation home, 
whenever a seaman is discharged in a foreign port with a "justi- 


fiable complaint", plus "signed off the articles UNDER PROTEST", 


Consular Officer and be paid all his monies due at the time of 


his discharge - I therefore am demanding the "difference in extra 


nline fare of O.e Hundred Seventy-two Dollars and Forty Cents 
(2172.40), which I had to pay out of my own pocket to get back 
to New York from Ras Tanura by way of Tokyo. 
a) F:.»t t*lass piane ticket Dhahran 
t York by way of Tokyo $1,494.90 
b) First Class Plaie ticket to New 
York by way of Paris 826.00 
c) Difference in plane fare two — 
different directions $ 688.90 
d) I paid $172.40 out of my own pocket to get back 
to New York by way of Tokyo, and hecause of the arbitrary manner 
I was discharged from the vessel, plus I have transportation 
coming to me on three different counts, I am therefore demanding 
damages in collecting the sum {i had to pay for Second Class plane 
fare from Dhahran to New York by way of yo in the amount of 


$172.40. 
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FIFTH CAUSE OF ACTION 


S. Plaintiff refers to hospital bill for "G.I." series 

of X-rays taken of the abdominal area a few days after I was 
wrongfully discharged from the vessel. The reason for said X-rays 
was due to the fact that I had signs of blood in the stools for 
several days just prior to my getting off the vessel on May 20, 
1972, and I was worried about same as I have come close to death 
twice already from this very occurrence. I had been on this 
vessel for almost five months, and the "MEBA Health and Welfare 
Plan", plus the "Public Health Service take care of a seaman in 


these cases. I requested the 24,600 Yen I paid the Bluff Hospital 


in Yokohama for said X-rays, etc., from the agent in Yokohama, 


but the agent said “Main office in New York refuses to pay". I am 
now demanding damages in the sum of Ninety Dollars and Forty-six 
Cents ($90.46). (¥24,600 at foreign exchange rate of ¥260 to 


the dollar.) Said "certified" Bluff Hospital receipt on hand - 


$90.46. 

SIXTH CAUSE OF ACTION 
6. Overtime Wages, which were due and payable on May 
20, 1972. 


a) MEBA Patrolman, Mr. Colon checked all of my 
* 


overtime over, when I arrived in New fork and found that I have 


$641.05 in overtime due me. 


b) Mr. Colon and myself went down to AMERICAN EAGLE 
TANKF w?. to get same, but the company refused to pay even 


ore sixth (1/6) of this overtime. 


c) My letters which I sent to MEBA about this overtime, 
etc., were never answered at all by the company, while I was 


a+card the vessel. 
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d) After my visit with said company, I answered "two 
letters of rebuttal" from the company and finally I gave up, and 


now will thrash this out in the Court. 


e) I am not only demanding the Six Hundred Forty-one 
Dollars and Five Cents ($641.05) Mr. Colon had in his letter to 
Mr. Marshall of September 5, 1972, but I am adding to the fact 
that the company owes me more than Six Hundred Forty-one 
Dollars and Five Cents ($641.05). I should be paid one hour 
overtime for each hour I worked during 1200-1300 on December 31, 
1971, February 7, 1972, March 16, 1972 and April 19, 1972, a 
sum of Thirty Seven Dollars and Ninety-six Cents ($37.96). How- 
ever I now let Mr. Colon's figure of Six Hundred Forty-one Dollars 
and Five Cents ($641.05) stand as it is, and I therefore demand 


this additional sum of overtime as damages in the amount of 


Six Hundred Forty-one Dollars and Five Cents ($641.05). 


SEVENTH CAUSE OF ACTION 
Te Every master shall, not less than 48 hours before paying 
off or discharging any seaman, deliver to hima full account of 
his wages, etc., and in default shall, for each offense be liable 


to a penalty of not more than $50. 


a) According to Section 7, Wages of 1969-1972 MEBA 
Tanker Vessels “all pay vouchers must be legible and contain the 


ship's name, the Company's name and the date. " 


b) I was given a “piece of scratch paper", not a "Pay 
Voucher", less than 48 hours before I was first told to "get off 
the ship". This is a direct violation of 46 U.S.C. Section 642, 


and calls for a $50 penalty. 
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c) This "Voucher Worksheet", which is barely legible 
does not contain the ship's name, the Company name, or the date, 
therefore same is “illegal" according to MEBA Rules, and also 


according to 46 U.S.C. Section 642. 


d) I was actually given a "Wage Voucher" at 5:30 A.M. 
on the morning of May 20, 1972, and was told then by the master 


that "I was to get off the vessel at 12 noon". 


e) Demanding the statutory $50 penalty for violation 
of 46 U.S.C. Section 642 
EIGHTH CAUSE OF ACTION 
Yu usc SECE7O 
The "Slop Chest" aboard the vessel was not provided 
as required with a complement of clothing sufficient for all 


seamen aboard the vessel, as all vessels plying the foreign trades 


outside the United States must adhere to. 


a) I wear a size 10-1/2 work shoe, but could not 
buy either a work or dress shoe of a size 10-1/2, 11 or 11-1/2 
in said "Slop Chest", and same was an “emergency” as I had been 
working in oil and my "old" een shoes gave out on me, so I had 


to drive nails into same to keep the soles on the shoes. 


. 


b) Inasmuch as I could not get enough time off aboard 


said vessel +> stay ashore, when I did get a chance in Bahrain 
to find "and ‘“ a pair of shoes that fit me ashore, I had to 
"go without" said work shoes and kept my old ons together for 


the next two months by continual repairs. 


c) This again was the fault of my having to work day 
and night “at sea" and “in port", plus required to work additional 


overtime, which fact caused me to be unable to go ashore at all 


most of the time, and when I could, it was only for an hour or 


two in most cases. 


d) By being forced to have to drive nails into my 
soles to keep them from falling off my shoes, a spark could 
ignite fuel vapor and blow the ship us, as we were carrying 


extremely volatile cargo on board such as "JP-4". 


e) I had to run into the "After Pump Room" with my 
"nailed on" soles in Bahrain, when an oil iine sprung a leak and 


was flooding said pump room, and my shoes could have blown the ship 


upt 


f) Not only was the vessel short of supply on work 
shoes, but said "Slop Chest" also sold stale cigarettes, the 
same of which were so old that they did not have the caption on 
the package "Warning" The Surgeon General has Determined That 
Cigarette Smoking Is Dangerous to-.Your Health". This fact isa 


direct violation of the laws of the United States that were put 


out to "preserve the health and welfare" of the American public 


in general. 


g) Said "Slop Chest" had no pipes, pipe tobacco, etc. 


o 


of any kind. 


He 05€ G70 h) I am therefore demanding damages in the sum of 
the Five Hundred Dollar ($500.00) penalty, which is provided 


for "not having a properly equipped Slop Chest" $500.00 


NINTH CAUSE OF ACTION 
9. I first boarded the S/S American Eagle around 11:30 P.M. 
on the evening of December 29, 1971. Although there is an American 


Consul in Dhahran, Saudi Arabia, which is only a half hour's 
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ride by auto from Ras Tanura, neither myself and three other 

seamen who came from New York with me (four of us in all) were 
taken to the American Consul's office in Dhahran to “sign the 
ship's articles", nor was any attempt made to “have the Consul 
in Dhahran come to the vessel in Ras Tanura to "sign on the 

articles" for the four of us seamen, as is required under the 
provisions of 46 U.S.C. Section 570 "Shipment in foreign ports 


before Consuls". 


a) I am demanding the “penalty” of $100 for this 
violation, as per the provisions of 46 U.S.C. 571, R.S. Section 


4517. $100.00 


TENTH CAUSE OF ACTION 
10. The master of every vessel bound on a foreign voyage, 
shall on his return to the United States produce to the first 
boarding officer, whose duty is to examine the men on such list 
and report same to — collector. If there is any discrepancy 
of said crew list at the port of arrival, as compared to the port 
of departure where the vessel originally left the States, it is 
the duty of the collector at the port of arrival to transmit a 
copy of the list so reported to him to the collector of the port 
from which such vessel originally sailed. For each such failure 
to produce any person on the certified copy of the list of the 
crew, the "aster and owner shall be severally liable to a penalty 
of Four Hundred Dollars ($400.00), but such penalties shall not 
be incurred if any person is not on the crew list who were dis- 
charged in a foreign country with the consent of the Consul or 
Vice-Consul there residing, certified in writing, under his hand 
and official seal, to be produced to the collector with the other 


persons composing the crew, etc. HO USC 67 / 
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a) In my case I was not discharged in Ras Tanura, a 
foreign port, with the consent of the American Consul there, 
and it matters not whether I was on the crew list, or not, when 
the vessel left the States, as I am supposed to be discharged by 
the American Consul when I demand same, and to give persons the 
right to demand to be discharged by the American Consul who were 
on the crew list when the vessel originally left the States, and 
deny all other persons the right to receive the sanctions of the 
Consul who were not on said crew list when it left the States, 
but who were discharged before vessel got back to the States 
is Discrimination of the worst sort, as this makes a "two pot 


system" of American justice. 


b) I therefore claim damages for the violation of 
46 U.S.C. 677 - “Production of crew list on return from foreign 


voyage; production of seamen listed" - said penalty being for 


the sum of Four Hundred Dollars ($400.00). 


ELEVENTH CAUSE OF ACTION 
li. I was carried out to sea, as one of the crew on board 
the vessel without entering into an agreement with the master of 
same, in the form and manner, and at the place and times in such 
cases required. 
a) Iwas aboard the S/S American Eagle all day on 

December 30, 1971, and althcugh there was an American Consul 
ashore near Ras Tanure, he was not called to the vessel to "sign 
on“ four men, and these four men did not enter into an aareement 


with the master of the vessel in the proper place, and at the 


proper time until the vessel arrived in Japan 18 days later. 


b) I am claiming damages in the penalty provided for 
"Shipping without Agreement" - said "penalty" being for the sum 


of $200. 
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TWELFTH CAUSE OF ACTION 
12. Although I had several “justifiable complaints" to 
see the American Consul abou; on May 20, 1972, which was the day 
that I was "wrongfully" dischargei from the S/S American Eagle 
while the vessel was in Ras Tanura, I was willfully and knowingly 
denied all access to the American Consul - either in Ras Tanura 


or Bahrain. 


a) Because the master willfully and maliciously 
refused my lawful demand, to let me apply with the American Consul 
in Ras Tanura, or let me wake the vessel to Bahrain where I could 
apply to the American Consular Officer there for my discharge, 
said master is then guilty of violating the provisions of the law 
relating to the discharge of seamen in a foreign country in either 
or both Ras Tanura, Arabia and/or Bahrain, and the Consul should 


not have given said master his ship's papers back in my case, 


because said master's willful negligence, and the Consul should 


have collected the $500.00 penalty in his own name for the 


benefit of the United States. 4l UsC i - Dep ef ships bers With lonsu| 


b) This penalty is for the United States, not for 
a seaman. 
THTRTEENTH CAUSE OF ACTION 
BD VSC MIF = NEGLECT OF Qut/ oF Conv 
43. Captain Powers wilirully taking over the duties of 


the American Consul in the discharging of seamen in foreign ports. 


a) Captain Powers did not want me to see the American 


Consul in either Ras Tanura or Dhahran, Arabia - or in Bahrain. 


b) One of his reasons was no doubt to keep me from 
getting the answer to my mail if he let me take the vessel to 


Bahrain for various reasons. 
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c) One seaman who was also discharged off the vessel 
15 days after I was, and who also was denied access to the American 
Consul in Sattahip, Thialand, told me that several other seamen 
were discharged by the master along with himself, and two of 
these men were the two watchstanding three A/Engineers who 
were aboard the S/S American Eagle at all times when I was aboard 


same. 


d) All of these men discharged by the master in 
Sattahip demanded to be discharged by the American Consul from 
Bangkok, and all were denied their lawful rights, as I was denied 


mine, 


e) Master told the seamen before he discharged them 
in Sattahip, that "he called the American Consul in Thialand 
(Bangkok)" and that said Consul told him "to pay off the men 


yourself". 


f) These men all received "Pay Vouchers" like I did, 


whether they wanted them, or not. 


g) One of these seamen, Augustus J. Rayman, and the 
two Third A/Engineers saw the American Consul in Bangkok and were 


told by him.that "Captain Powers, nor any other master of any 


American flag vessel called him on the telephone to come to 


Sattahip to discharge any seamen". 


h) It therefore is apparent that Captain Powers has 
taken the law into his own hands, regarding especially the dis- 


charging of seamen ‘rom the vessel in his command. 


i) All of these seamen discharged by the master in 
Sattahip had a hard time receiving their money from the "Wage 


Voucher" the master gave them; some of the men did not receive 
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their earned wages from same for several weeks after they left 


the vessel. 


j) I hold all of this as a serious infraction of the 
law governing the discharge of seamen in a foreign port, and 
demand said practice to be stopped, and especially at all times 
any seaman has a "justifiable compiaint” to make to an American 


Consular Officer in a foreign port. 


k) One of the main jobs of Consular Officers in 
foreign ports is to listen to complaints of not only masters of 
vessels, but also seamen, and to both "discharge" and "sign on" 


said seamen (witness same). 


1) I am calling for a full investigation as to just 
why the S/S American Eagle is allowed to take over the duties 
of the American Consul, without any authority whatsoever in 


doing so. 


m) I am therefore, as of now, requesting the court 
to "press charges in my behalf" in putting an end to the master 
of the S/S American Eagle discharging men, whether or not they 


demand to be discharged by said Americar Consul. 


- 
n) Because Captain Powers discharges seamen at will, 

I now ask this court to impoe the same fine as that which is 

imposed upon all American Consular Officers when they also 


neglect their duty in the discharging of seamen. 


o) I therefore request of the court that it impose 
the statutory fine for the willful violation of Title 22 U.S.C. 


Section 1199 "Neglect of Duty by Consul", because if an American 


Consular Officer had discharged me with a “justifiable complaint", 
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and refused to collect from the master of the vessel the 
necessary fines, penalties, etc., at the time said Consular 
Officer discharged me, then said Officer would have been guilty 
of willful malfeasance, and/or abuse of power and corrupt 
conduct in his office, and he would then be subject to the 


Ten Thousand Dollar ($10,000.00) fine imposed for this violation. 


p) I therefore request the Ten Thousand Dollar 
($10,000.00) fine be imposed against Captain Powers for violation 
of Title 22 U.S.C. Section 1199, "Neglect of Duty by Consul", 
because of his willful discharge of me in Ras Tanura, Arabia, 
when at the same time I had a "justifiable complaint" to make to 
the American Consul, and had demanded of Captain Powers that he 
"go with me to the Consul" so said Consular Officer would 
arbitrate the matter, and come to a final decision on same. 

I therefore request this statutory fine be imposed of Ten 
Thousand Dollars ($10,000.00). 
FOURTEENTH CAUSE OF ACTION 
IZ USC loo] 
14. Plaintiff was issued a "Certificate of Discharge to 
Merchant Seaman" by the nosker of the S/S American Eagle on 
May 20, 1972, while the vessel lay at the loading dock in the 


port of Ras Tanura, Arabia. 


a) This "Certificate of Discharge" is a United States 


Government Document. 


b) The master of the vessel, Captain *owers, had no 
right to make this document out in the first place, as it is 
"illegal" for a master to discharge a seaman in a foreign port 
when an American Consular Officer is stationed nearby, and has 


jurisdiction over the area where this vessel was docked. 


Rl 
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c) The master, Captain Powers, knowingly and will- 
fully made out plaintiff's “Certificate of Discharge" and forced 
plaintiff to accept same, while all the while plaintiff adamantly 
demanded to see and be discharged, and to receive the sanctions 
of the American Consular Officer who was in Dhahran, Saudi 
Arabia, which is only about 25 miles from the port of Ras Tanura, 
and said American Consul in Dhahran does have jurisdiction over 
the area of Ras Tanura, and his authority extends to disputes 
between the master and crew members of all United States flag 


vesseis. 


d}) Plaintiff demanded that Captain Powers take him to 
the port of Bahrain so he could see the American Consul there 
and be discharged by said Consul, and receive the sanctions of 
same. Master refused to let plaintiff take vessel to Bahrain, 
which is only about 50 files from Ras Tanura, and about a four 


hour run for tiis vessel. 


e) Plaintiff given official "Certificate of Discharge 
to Merchant Seaman", upon which he knowingly and willfully stated 
on same "Man completed vacation relief, and no U.S. Consul 
available, so paid off by Master". This statement is FALSE - 


there is an American Consul available. 


f) Master did not “pay off" plaintiff. Plaintiff had 
a “justifiable complaint" to make to the American Consul, which 
called for at least "one month's extra wages", in addition to 
his“earned wages". Plaintiff was not even paid the one-third 
(1/3) part of che wages due and payable to him under the pro- 
visions of 46 U.S.C. Section 596, nor was he paid the one-half 


(1/2) part of the wages due and payable to him under the pro- 


visions of 46 U.S.C. Section 597. 
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g) Because plaintiff did complete his contract, he 
was entitled to all of his “earned wages" upon discharge, not 
just a part of same. Plaintiff also had “justifiable complaints” 
to make to the American Consul, and this also is another reason 
for paying a seaman all of his “earned wages" due at time of 


discharge, which is in addition to completion of contract. 


h) Plaintiff had demanded all of his earned wages 
due on May 20, 1972, but master refused to pay same, but was 


given a “Pay Voucher" by master instead. 


i) Plaintiff does not have to accept a “Pay Voucher", 
and plaintiff refused to sign same at master's demand, because 
master did not pay plaintiff all of his earned wages he "lawfully" 


had coming to him. 


j) There not only is an American Consul who has 


jurisdiction over Ras Tanura, but there is an American Consul 


in Bahrain, too. 


k) The "Certificate of Discharge" given to plaintiff 
by Captain Powers not only was issued illegally, but it was 
also issued by master with his knowingly and willfully concealing 
the fact te plaintiff that there was no American Consul in Ras 
Tanura - and he stated so on said "Certificate of Discharge’. 
This was done to keep plaintiff from seeing t::e American Consul 
and receive the sanctions of said Consul, which included plain- 
tiff's “earned wages" and ‘extra wages"due and payable on May 
20, 1972. 


1) The "Certificate of Discharge to Merchant Seaman*® 
was fraudulent for the reasons stated herein and this constitutes 


a "violation of Title 18 U.S.C. Section 1001". 
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m) Plaintiff demands that said master, Captain Powers, 
be fined the sum of Ten Thousand Dollars ($10,000.00), or any 
part thereof, for the master's violation of 18 U.S.C. Section 


1001. 


n) Plaintiff signed off ship's articles "UNDER PROTEST" 


because “refused access to American Consul". 


FIFTEENTH CAUSE OF ACTION 
iS. Plaintiff was not paid all of his “earned wages", 
which were due and payable on May 20, 1972, plaintiff's "unsigned" 
Pay Voucher shows that he is still owed Five Thousand Cne Hundred 
Twe-ty-seven Dollars and Nineteen Cents ($5,127.19), the sum of 
which has not been paid to him, or an, part thereof unti- chis 


very date in May of 1973. 


a) The company, AMERICAN EAGLE TANKER CORP. issued 
plaintiff a “Withholding Tax Statement" in 1973, which states 
upon same that he was paid all of his earned wages for services 
he performed on the S/S American Eagle between December 28, 1971 
and May 20, 1972. This “«#'thholding Tax Statement" was issued 
to plaintiff by the company, who knowingly and willfully knew 
that plainwiff .d not yet collected all of his earned wages 

5. , which were due to him on May 20, 1972, said earned wages due 
being in the amount of Five Thousand One Hundred Twenty-one 


Dollars and Nineteen Cents ($5,121.19). 


b) This "Withholding Tax Statement" issu:d to plain- 
tiff is fraudulent, and was issued to plaintiff to try to get 
out of paying said plaintiff even the Five Thcusand One Hundred 


Twenty-one Dollars and Nineteen Cents ($5,121.19) in “earned 


wages" he had coming to him on May 20, 1972. 
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c) This fraudulent "Withholding Tax Statement" 
issued to plaintiff constitutes a "violation of the Internal 
Revenue Code, Section 6674" (Fraudulent statement or failure 


to furnish statement to employee). 


Plaintiff demands the "penal ," for the issuance to 
him of said fraudulent Withholding Tax Statement, said “penalty” 


being in the sum of Fifty Dollars ($50.00). 


d) This fraudulent “Withholding Tax Statement" also 
constitutes a violation of the Internal Revenue Code, Section 
7204 (Fraudulent statement failure to make statement to 


employees). Plaintiff rests on the Court's decision on this. 


SIXTEENTH CAUSE OF ACTION 


16. Plaintiff has evidence that several people sent him 


mail, which should have*been in Bahrain on May 20, 1972, because 


it was not in Ras Tanura at this time. 


a) Plaintiff asked Captain Powers to have his mail 
sent to hi: in Ras Tanura from Bahrain on the morning of May 
20, 1972, but Captain Powers willfully refused to act on 


plaintiff's demand. 


- 
b) Around 2 P.M. in the afternoon, plaintiff again 

demanded of the master to try and get him his mail, which must 

be in Bahrain, or let him take the vessel to Bahrain, so he 

could not only receive his mail, but also see the American Consu’ 


there. Again the master refused. 


c) Plaintiff then told master that “if I can't take 
the ship to Bahrain to get my mail and see the American Consul, 
' 
then I am staving aboard this vessel and ride with it to Bahrain, 


as I have a legal right to be taken to the next port to see the 
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American Consul and receive his sanctions concerning my 
"justifiable complaint". To this the master told plaintiff that 
“if you are not off of this vessel by the time we are ready to 
leave for Bahrain, I'll have the shore avthorities come aboard 


and take you off, plus have them jail you ashore". 


d) Plaintiff finally gave up trying to argue any more 
with the master about his mail, or to see the American Consul, 
as master appeared to mean what he said “about having him 
jailed ashore" if he did not leave the vessel before same was due 


to leave for Bahrain. 


e) Plaintiff's relief was not yet aboard vessel by 
ll P.M. on May 20, 1972, so vessel would leave Ras Tanura 
purposely, without a Second A/Engineer. Plaintiff found out { 
from agent ashore early in the morning of May 21, 1972 that 
“Your relief, Butler will not be here until around noon today 


(May 21, 1972), as they had trouble with his plane". 


f) S/S. American Eagle was scheduled to leave Ras 
Tanura for Bahrain at 2 A.M. on May 21, 1972, and Butler would 
not be there at this time and master knew this fact also. 


g) Inasmuch as I have witnesses who admit they sent 
me mail, all of which I should have received on May 20, 1972 and 
which I have never received to date, one of whom kept a copy 
of the letter he sent to me, and who also sent me a photocopy 
of this letter less than one month after I was forced off of 
this vessel on May 20, 1972. This fact shows beyond a reasonable 


doubt that I did have at leest one letter waiting for me in 


Bahrain on May 20, 1972. 
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h) Master completely refused to comply with my demand 
in that he made no attempt whatsoever of even trying to get my 
mail to me from Bahrain to Ras Tanura, nor would he let me take 
the ship to Bahrain so I could pick up my mail there myself, 


and I had some very important mail due me at this time. 


i) Any person who knowingly and willfully obstructs 
the passage of the mail is in violation of the law, and it 
makes no difference whether said mail which is knowingly and 
willfully being obstructed or cetarded is under the jurisdiction 
of the United States Postal Service at the time this happens, 


or not. 


j) I am therefore charging Captain Powers with the 
violation of Title 18 U.S.C. Section 1701, pertaining to the 
"Postal Laws" of the United States, because he failed to make 
any attempt in trying to get me my mail upon my demand of him 
to do so for me, nor would be let me take the vessel to Bahrain 
where my mail was, or should have been. The master is the only 
one who could do this for me, because he is in command of the 


vessel. 


k) I therefore demand that Captain Powers be fined up 
to the maximum fine of One Hundred Dollars ($100.00), which is 


the "penalty" prescribed for the violation of 18 U.S.C. Section 


1701. ObsTrus Tien © f mai bs gone rally 


SEVENTEENTH CAUSE OF ACTION 
17. I am demanding my “earned wages" of Five Thousand One 
Hundred Twenty-One Dollars and Nineteen Cents ($5,121.19), which 
was due me on May 20, 1972, and which 1 have not yet been paid 


as of this date of May 16, 1973. I am also demanding my "vacation 


A 30 


Complatnt 


pay" that I have coming on these "earned wages", said "vacation 
pay" being for my period of employment from and inc luding 

December 28, 1971 to and including May 20, 197: (4 months, 23 dayds) 
said vacation pay for this period being 1/2 day's pay for each 

day worked, or $36.565 per day for 123 days, which equals 

Four Thousand Four Hundred Ninety Seven Dollars and Forty-nine 

and one-half cents ($4,497.495) divided in half equaling 


Two Thousand Two Hundred Forty Eight D’ lars and Seventy-five 


Cents ($2,248.75). 


Total “earned wages" plus “vacation pay" due equals 
Seven Thousand Three Hundred Sixty Nine Dollars and Ninety-four 


Cents ($7,369.94). ($5,121.19 + $2,248.75 = $7,369.94) 


EIGHTEENT!: CAUSE OF ACTION 


18. I am also demanding as damages "double wages" due under 
the provisions of 46 U.S.C. Section 596, .S. 4529 - from May 
25, 1972 to May 16, 1973, or until such time as the Company shall 


pay me same, said sum totaling Sixty Thousand Four Hundred Twenty- 
eight Dollars and Thirty-four Cents ($60,428.34). My figures on 


how I arrived at this sum of $60,428.34 are as follows: 


2nd A/Engineer - Tanker Vessels - Power Tonnage 25,001 to 38,000 
iccording to MEBA District No. 1 - Pacific Coast District - 
Tanker Vessels Agreement 1969:-1572 and 1972-1973 


Wages) 5/25,'2/-6/15/72 - $1,096.94 mo.; $1,096.94/30 = $36.565 da. 
. 6/16/72-6/15/7< $1,162.76 mo.; $1,162.76/30 - 38.759 da. 


Vacation Pay- 
5/25/72-6/15/72-(15 da.per mo.);15/30 x $36,565= 18.283 da. 
6/16/72-6/15/73-(16 da.per mo.);16/30 x 38.759= 20.671 da. 
Pension & Welfare 6/16/72 to 6/15/73 =z 15.97 da. 


Subsistence & koom Allowance 5/25/72 to 6/15/73 


21.00 da. 
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Wages due 5/25/72 to 6/15/72, (24da. x$36.565 da.) $ 304.43 
* "6/16/72 to 5/16/72.(4935 da.x 38.759 da.) 12,984.27 


Vacation Pay due 


5/25/72 to 6/15/72 (22 da. x 18.283 da.) 402.23 

6/16/72 to 5/16/73 (335 da.x 20.671 da.) 6,924.79 
Pension and Welfare Dues 

6/16/72 to 5f/6/73 (335 da. x 15.97 da. 5,349.95 

Total wages Due - 5/25/72 to 5/16/73 $26,465.67 


Double Wages due (as per 46 U.S.C. Section 596) 
5/25/72 to 5/16/73 (2 x $26,465.67) 52,931.34 


Plus Subsistence & Room Allowance 
5/25/72 to 5/16/73 (357 da. @ $21 per da.) 7,497.00 


Total Double Wages, plus Subsistence & 
Room Allowance 5/25/72 to 5/16/73 


"a 


60,428.34 


NINETEENTH CAUSE OF ACTION 
19. Totals of all damages I am claining up to May 16, 1973, 


as follows: 


1. Damages from lst Cause of Action - 
One Month's Extra Pay $ 1,096.94 
2. Damages from 2nd Cause of Action - 
One’Month's Extra Pay 1,096.94 
3. Damages from 3rd Cause of Action - 
One Month's Extra Pay 1,096.94 
4. Damages from 4th Cause of Action - 
Transportation 172.40 
5. Damages from 5th Cause of Action - 
Bluff Hospital. 90.46 
6. Damages from 6th Cause of Action - 
Overtime 641.05 
7. Damages from 7th Cause of Action - 
Penalty 50.00 
8. Damages from 8th Cause of Action - 
Penalty 500.00 
9. Damages from 9th Cause of Action - . 
Penalty 100.09 
10. Damages from 10th Cause of Action - 
Penalty 400.00 
ll. Damages from llth Cause of Action - 
Penalty 200.00 
12. Damages from 13th Cause of Action - 
Fine 10,000.00 
13. Damages from 14th Cause of Action - 
Fine 10,000.00 
14. Damages from 15th Cause of Action - 
Penalty 50.00 
15. Damages from 16th Cause of Action - 
Fine 100.00 
16. Damages from 17th Cause of Action - 
Earned Wages, Vacation Pay 7,369.94 
17. Damages from 18th Cause of Action - 
Double Wages __ 60,428.34 
Total Damages to 5/16/73 93,193.01 
Interest @ 6% on $93,193.01 5,591.58 


98,794.59 
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WHEREFORE, plaintiff demands judgement against the 


defendant in the sum of NINETY EIGHT THOUSAND SEVEN HUNDRED 


EIGHTY FOUR DOLLARS AND FIFTY NINE CENTS ($98,784.59), together 


with the costs and disbursements of 


this action. 


Sworn to before me 


0% 


this /1 day of May, 1973. 
Cc a J us 
A -7 
fii til i "Ct Ys 
1 
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Se Se | 
py fo, 3 790IS 
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Certif.czte filed in f yw 
ney emh York Co ° 
Cominission Expires March 30, rep 
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ANSWER 


UNITED STATES DISTRICT COURT 
SOUTIIERN DISTRICT OF NEW YORK 


JOHN THEODORE GILBERT, 
Plaintiff, 


-against- 


AMERICAN EAGLE TANKER CORP. 73 (Civ... 2247 


Defendant. 


Defendant, American Eagle Tanker Corp. answering 
plaintiff's complaint through its att 2>ys, Hill, Rivkins, 
McGowan & Carey alleges upon information and belief as 


follows: 


FIRST: Defendant denies that tis is an admiralty 
or maritime claim within the meaning of Rule 9 (h) and that 
this is a proper action under the special rule allowing sea- 


men to sue without security and pre-payment of fees. 


SECOND: Answering the First Statement of the 
complaint, defendant admits that this is an action by a sea- 
man against an owner and operator of a vessel and that the 

forth a proported list of damages at its end. 
so admitted, it denies the remaining allegations 
of that statement and puts plaintiff to its proof as to the 


validity of those allegations. 


THIRD: Answering the Second Statement of the 
complaint, defendant admits that American Eagle Tanker Corp. 
owned and operated the S.S. AMERICAN EAGLE, an American 
flag vessel, at all material times herein and further admits 
that the plaintif£ was employed as a vacation relief second 


assistant engineer for a period of time aboard the vessel 


pursuant to certain Collective Bargaining Agreements then 
! 


existing between defendant and the National Marine Engineers’ 
Beneficial Association, District Ne. 1 - Pacific Coast 
District. Except as so admitted, defendant denies knowledge 
or information sufficient to form a belief as to the re- 
maining allegations in the Second Statement and puts plain- 


tiff to his proof as to the truth thereof. 


FOURTH: Defendant admits that this action is 
brought in the name of one, John Theodore Gilbert, but 
except as so admitted, denies knowledge or information suf- 
Ficient to form a belief as to the remaining allegations 


in the Third Statement of the complaint. 


FIFTH: Defendant admits the allegations in the 


Fourth Statement of the complaint. 


SIXTH: Answering the Fifth Statement of the 
complaint, defendant admits that plaintiff was employed as 
a relief second assistant engineer aboard the S.S. AMERICAN 
EAGLE for a certain period of time but except as so admitted, 
defendant denies knowledge or information sufficient to 
form a belief as to the truth of the remaining allegations 


in that statement. 


Answering part (b) of the Fifth Statement, 
defendant admits that plaintiff has filed a complaint 
alleging various causes of action and puts plaintiff to his 


proof as to the truth of those allegations. 


SEVENTH: Answering the First Cause of Action, 
defendant denies each and every allegation contained in 


Paragraph 1 and Sub-Paragraphs (a) through (g) and puts 
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Answer 


plaintiff to his burden of proof c ich and every allega- 


tion contained therein. Further, uefendant states that this 


Court does not have jurisdiction of the allegations contained 
therein because of the specific grievance and arbitration 
procedures provided for in the M.E.B.A. Tanker Vessels 
Agreement referred to by the plaintiff in that Cause of 


Action. 


EIGHTH: Answering plaintiff's Second Cause of 
Action, defendant states that it has no knowledge or in- 
formation sufficient to form a belief as to the truth of 
the allegations concerning the physical or mental condition 
of the plaintiff as alleged in the complaint and further 
states that it denies each and every other allegation in 
that complaint and puts plaintiff to his burden of proof of 
the truth of those allegations. Defendant further states 
that this Court does not have jurisdiction of these al- 
legations since the M.E.B.A. Tanker Vessels Agreement, re- 
ferred to by the plaintiff in that Cause of Action, provides 
for a grievance procedure and arbitration of disputes re- 


lating to the interpretation or performance of the agreement. 


NINTH: Answering plaintiff's Third Cause of Action, 
defendant states that plaintiff pleads the existence of a 
criminal statute which is self-evident, further that it 
dogs not provide any civil remedy and further that this 
Court pursuant to Rule 9 (h) of the Federal Rules of Civil 
Procedure lacks jurisdiction over this alleged criminal 


violation. 


Except as so admitted, it denies each 
and every allegation contained in Sub-Paragraphs (a) through 


(n) and begs leave to refer to the aforementioned Collective 


Bargaining Agreement existing between the National Marine 


Engineers' Beneficial Association and defendant, and further 
that defendant puts plaintiff to his burden of proof with 
respect to each and every factual allegation in that Cause 

of Action. Defendant again reiterates that this Court, under 
Rule 9 (h) lacks jurisdiction of any alleged criminal 


violation as claimed in the complaint. 


TENTH: Answering plaintiff's Fourth Cause of 
Action, defendant denies each and every allegation contained 
therein and puts plaintiff to his burden of proof as to the 
truth of those allegations and further tates that the afore- 
mentioned Collective Bargaining Agreement provides for a 
grievance procedure and arbitration of all disputes relating 
to the interpretation or performance of the Collective 


Bargaining Agreement. 


ELEVENTH: Answering plaintiff's Fifth Cause of 
Action, defendant denies knowledge or information sufficient 
to form a belief as to the allegations concerning the physica] 
condition of the plaintiff and further denies each and every 
other allegation contained in the Fifth Cause of Action and 
puts plaintiff to his burden of proof as to the truth of 


those allegations. 


TWELFTH: Answering plaintiff's Sixth Cause of 
Action, defendant denies the allegations contained in that 
Cause of Action, including those in Sub-Paragraphs (a), 
(b), (da) and (e) and denies knowledge or information as to 
the truth of the allegations contained in Sub-Paragraph (c) 


and further defendant puts plaintiff to its burden of proving 


the truth of all the facts alleged in the Sixth Cause of 


Action. 
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Answer 


THIRTEENTH: Answering the Seventh Cause of Action 


defendant denies each and every allegation contained therein 


and further puts plaintiff to his burden of proof as to the 
truth of the allegations contained therein and further states 
that this Court is without jurisdiction under Rule 9 (h) 

to adjudicate the statutory violation claimed and further 
that the plaintiff is without standing to allege that 
Statutory violation. This dispute is also properly the 
subject of the grievance procedure and arbitration provision 


hereinbefore cited. 


FOURTEENTH: Answering the Eighth Cause of Action, 
defendant denies knowledge or information sufficient to 
form the belief as to the shoe size of defendant and denies 
each and every other allegation contained in Sub-Paragraphs 
(a) through (h) and further states that this alleged dispute 
is within the exclusive jurisdiction of the aforementioned 


grievance and arbitration procedure. 


FIFTEENTH: Answering the Ninth Cause of Action, 
defendant admits that plaintiff boarded the S.S. AMERICAN 
EAGLE on December 29, 1971, but except as so admitted, 
denies each and every allegation contained in the Ninth 
Cause of Action and further states that plaintiff has no 
standing to domand the aileged penalty in Sub-Paragraph (a) 
and further that this Court lacks jurisdiction under that 
section under Rule 9 (h) of the Federal Rules of Civil 


Procedure. 


SIXTEENTH: Answering the Tenth Cause of Action, 


defendant states that plaintiff has set forth substantially 


the wording of 46 U.S.C.A. §6/7 in that paragraph and de- 
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fendant denies each and every allegation in that Cause of 


Action and puts plaintiff to his burden of proof as to the 
truth of those allegations and further that plaintiff has 
no standing to claim damages under the statutory provision 
as alleged in Sub-Paragraph (b) and further that this Court 
lacks jurisdiction of such a claim under Rule 9 (h) of the 
Federal Rules of Civil Procedure. Defendant 1lso contends 
that any alleged dispute is cognizable under the afore- 


mentioned grievance and arbitration procedure. 


SEVENTEENTH: Answering the Eleventh Cause of 
Action, defendant denies each and every allegation contained 
therein and puts plaintiff to his burden of proof as to the 
truth of those allegations and further states that plaintiff 
has no standing to claim the alleged penalty in Sub-Paragraph 


(b) of that Cause of Action. 


EIGHTEENTH: Answering the Twelfth Cause of Action, 
defendant denies each and every allegation contained therein 
and puts plaintiff to his burden of proof as to the truth 
of those allegations and further staies that the plaintiff 
has no standing to demand the penalty stated therein and 
furtier that this alleged dispute is cognizable under the 


aforementioned grievance and arbitration procedure. 


NINETEENTH: Answering the Tiirteenth Cause of 
Action, defendant admits that the master has an obligation 
to assume the duties of the American Consul with respect to 
the discharging of seamen in foreign ports when there is 
no American Consul located in that port and denies any 
wrong-doing or impropriety in that regard and further denies 


each and every allegation contained in the Thirteenth 


Cause of Action, Sub-Paragraphs (a) through (p) and puts 


plaintiff to his burden of proof with respect to the truth 


of those allegations and further states that this plaintiff 
has no standing to claim the relief requested in Sub- 
Paragraphs (1), (m), (n), (0) and (p) and further that any 
dispute plaintiff allegedly has is cognizable under the 


aforementioned grievance and arbitration procedure. 


TWENTIETH: Answering the Fourteenth Cause of 
Action, defe-dant admits the allegation éontained in Sub- 
Paragraph (a) and that the Certificate of Discharge is made 
out by the Master and signed in the space provided, but 
except as to admitted, denies each and every other allegation 
contained in the Fourteenth Cause of Action and puts plain- 
tiff to his burden of proof as to the truth thereof and 
further states that plaintiff has no standing to claim the 
alleged penalties thereunder and further that this Court 
has no jurisdiction under Rule 9 (h) of the Federal Rules 


c 


of Civil Procedure to entertain any action under those 
sections and further that any alleged dispute under that 
Cause of Action is cognizable under the aforementioned 
grievance and arbitration procedure. Defendant admits that 
plaintiff signed off ship’s articles “under protest". 
VHENTY-FIRST: Answering the PIFTRENTH cause of 

action plaintiff admits that a Withholding Tax Statensnt 

yr 1972 was issued for the plaintiff but except as so 
.2dmitted dentes each and every allezation contained in thrit 
equse of action and puts plaintifr to his burden of proor 


ra 


to the truth of those allegations anid furtner states that 


plaintiff has no standing to allege the statutory violations 
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laimed tnerein nor the alleged penalty claim therein and 
further states that any alleged dispute as to the amount of 
wages dus is cognizable under the aforementioned grievance 
and arbitration procedure. 

TWENTY-SECOND: Answering the SIXTEENTH cause 
of action defendant denies knowledge of infurmation suffi- 
cient tc form a belief as to the truth of the allegations 
regarding people who allegedly sent mail to the plaintiff 
and further denles each and every other allegation contained 
therein, sub-paragraph (a) through (k) and puts plaintiff 
to his burden of proof as to the truth of the allegations 
i1tained therein. Defendant further contends that vlain- 
tiff has no standing to allege the violations of the statute 
a3 claimed in tne SIXTEENTH cause of action nor doe2s this 

yurt have jurisdiction under Rule 9(h) of the Federal Rules 
sf Civil Procedure to entertain actions under that statutory 

-ovision ani also that any disputes as so alle 
procerly cognizable under the aforementioned grievance and 
arbitration procedure. 

TISNTY-THIRD: Answering the SEVENTEENTH cause of 
2ction defendant denies each and every allegation contained 
therein and puts plaintiff’ to his burden of proof as to the 
truth of those allegations and further states that the 
rnlleged disputes are cognizable under the aforementioned 
crfevance and arbitration procedure. 

TUEUTY-FOURTII: Answering the EIGHTEMNTH chuse 
yf action defendant denies each and every allegation con- 
trined tnerein and puts plaintirf to his burdea of proof as 


9 the truth of those allegations and further states that 


the alleged dispute, if any, is cognizable under tine arore- 


mentioned grievance and arbitration procedure. 
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TAHENTY-FIFTH: Answering the NINETEENTH cause of 
action defeniant denies each anu every allegation contained 


c 


therein and puts plaintiff to his burden of vroof as t< 
sh of those allegations and further states that any 


jisputes are cogniz e un the aforementioned grievance 


and arbitration procedure. 


ATCTR 


TIENTY-SIXTR: This action 


7 


admiralty or maritime claim within 


specia 


pre-payment of fees 


ND _ASPIRMATIVE 


NTV-SEVENTH: Each and every alleged dispute 
ubject of the grievance procedure and 

Sion in Section 2 of the collective bar- 

arreement existing between the defendant and the 


Beneficial Association, 


Pacific Mutual District, of which plaintiff was a 


va 


which times herein. 


4 


linsly this Court 


red uy the plaintiff 


THOR) APSTRUATIVG DEFENSE 


Wes 


SIGHT The alleged claims for wrongful 
ir? specifically covered by grievance procedure 
ind arbitration referred to in the Second Affirmative 


defense and thus are not properly within the jurisdiction 


sf this Court. 
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Answer 


POURTH AFFIRMATIVE DEFENSE 


This Court has no jurisdiction 
allese violations of criminal and other statutes as 
omplaint under Rule G(h) of the Federal 


il Procedure. 


ST DwAMTy 
PIRMATIV 


THIRTIETH: ; : i 1 9 standing to 
allege violations of the sts ys s set forth in 
complaint and in particular 


8 through 16 inclusive. 


defendant demands judgment dismissing 
the complaint in this action with costs and disbursements 
that this Court order a stay of this entire 


action pending arditrstion under the collective bargaining 


rge 
sreament, or alternatively that this Court order a severance 


of this action pending arbitration of those parti- 


sves arvitrable under the collective vargaining 
for such other further and different relief 


Court may deem just in the circumstances. 


HILL RIVKIUS MeGOWAN & CAREY 
Attorneys fer Defendant 
Office & P.O, Address 

C6 Fulton Street 

ew York, New York 109938 
Tel. No. (212) 233-6171 


GILBERT 
se 
15th Street 
New York 19993 
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ORDER OF METZNER, J. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JOHN THEODORE GILBERT, 


Plaintict, 
PRO SE 
-against- 
Civ. 2227 
AMERICAN EAGLE TANKER CORP., 


Defendant. 


APPEARANCES 


John Theodore Gilbert, Pro Se 
123 East 15th Street 
New York, N. Y. 10003 


Hill, Rivkins, Carey, ‘w.esberg & O'Bren 
Attorneys for Defendant 
96 Fulton Street 
New York, N. Y. 10038 
Robert J. Ryniker, Of Counsel 
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METZNER, D. J.: 

Defendant American Eagle Tanker Corp. (Eagle 
Tanker) has moved for an order dismissing the first 
through third and seventh through sixteenth causes of 
action in the complaint for failure to state a claim upon 
which relief may be granted. Rule 12(b)(6), Fed. R. Civ. P. 

The action is brought by a seaman pro se against 
the owner and operator of a vessel on which he had been a 
crew member. The complaint is some thirty pages in length 
and contains eighteen separate causes of action. Plaintiff 
is an American seaman who claims that on May 20, 1972, he 
was improperly ordered off the ship by the master and wrong- 
fully discharged from its crew in Ras Tanura, Arabia. He 
further claims that at the time of this discharge, he de- 
manded that he be taken before an American consul in accord- 
ance with 46 U.S.C. § 686, since he had several justifiable 
complaints to present to that officer concerning his employ- 
ment on the vessel. This request was allegedly denied since 
no consul was present in Ras Tanura. Plaintiff states, how- 
ever, that a consul was available in Dhahran which was some 
forty minutes by car from Ras Tanura, and that the master 


refused to take him there in order to be discharged. 
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As a result of this discharge, plaintiff has 
alleged eighteen different claims. The majority of these 
claims rely on various statutory provisions of the United 
States Code concerning civil and criminal penalties to be 
assessed against shipowners and masters for breaches of 
their statutory duties. Plaintiff claims that these penalties 
should be paid to him as part of his damages for being wrong- 
fully discharged. Clearly, such sanctions follow successful 
action by the government, and are not the basis for relief 
in favor of an individual seaman. 

Plaintiff also seeks the recovery of unpaid wages 
and vacation pay in the amount of $7,369.94, as well as a 
double-wage penalty under 46 U.S.C. § 596 for every day 
that the ship has unreasonably withheld his salary. These 
claims, which are set out in the seventeenth and eighteenth 
causes of action in the complaint, are not the subject of 
the instant motion since they concern allegations as to 
which relief clearly may be granted. See, e.g., Lewis v. 
Hudson Waterways Corporation, Docket No. 73-2684 (2d Cir. 
April 15, 1974). 

A seaman who has been wrongfully discharged may 


bring a suit for the recovery of wages which he would have 
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earned had the shipping contract been completely fulfilled. 


1 Norris, The Law of Seamen, § 482 at 561. Two different 


rules have developed with respect to the amount of wages 
which should be awarded in such a case. The majority of 
cases hold that a seaman is entitled to the wages to the 
end of the voyage and the amount of his expenses in re- 
turning to the port of shipment, less any intermediate 
earnings. See, e.g., Aird v. United States, 216 F.2d 149 
(3d Cir. 1954). The other line of cases only allows wages 
to the time the seaman has returned to the port of shipment, 
plus necessary expenses incurred, less any intermediate 
wages earned. See, e.g.,. Findley v. Red Top Super Markets, 
Inc., 188 F.2d 834 (5th Cir.), cert. denied, 342 U.S. 870 
(1951). This court is of ‘he opinion that the more liberal 
rule in the Aird case should be applied here. 

In his first cause of action, plaintiff claims that 
the master did not equally divide the watches on board the 
vessel, in violation of 46 U.S.C § 673. As a result of 
this breach, he claims that he should be awarded as damages 
one month's extra wages as authorized by 46 U.S.C. § 685. 
Section 685 provides that: 


"Whenever on the discharge of a seaman 
in a foreign country by a consular officer 


A 47 


Order of Metzner, Jd. 


on his complaint that the voyage is continued 
contrary to agreement, or that the vessel is 
badly provisioned or unseaworthy. . .it shall 

be the duty of the consul or consular agent to 
institute a proper inquiry into the matter, and, 
upon his being satisfied of the truth and jus- 
tice of such complaint, he shall require the 
master to pay to such seaman one month's wages 
over and above the wages due at the time of 
discharge. . Pi 


In order to obtain the extra month's wages auth- 
orized by Section 685, the favorable action of a consul on 


the seaman's complaint and the discharge of the seaman is 


required. McCrea v. United States, 294 U.S. 23, 28 (1955); 


see also, 1 Norris, supra § 49 at 95. 

The only justiciable question presented by this 
first cause of action is whether a seaman might be entitled 
to damages for the master's specific failure or refusal to 
take the seaman before a consul at the time of the latter's 
discharge in a foreign port, thus preventing consular action 
favorable to the seaman. No caselaw has been discovered on 
this question. One commentator has stated that a master 
"who discharges a seaman at a foreign port without the ex- 
press approval of the American consul leaves himself open 
to serious charges both criminally and civilly for improper 
discharge and possibly for abandonment of the seaman." 1 Nor- 


ris, supra §44 at 88. It appears obvious to this court that 
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the willful action of a master in refusing to take a seaman 
before a consul creates a cause of action in favor of the 
seaman for the relief he could have obtained from the con- 
sul. Of course, if the seaman's conduct causing the dis- 
charge is such that the safety of the vessel or crew is 
imperiled, the master is justified in proceeding in any 
way consistent with his overriding responsibility. 

The motion to dismiss the first claim is denied. 
The motion to dismiss the second, third and seventh through 
sixteenth claims is granted. 

So ordered. 


Dated: April 29, 1974 CHARLES M. METZNER on 
v. 8. BD. J. 
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I was going to be paid off in Bahrain. This is the first 
time I know about it. 
Q Were you given a pay voucher at that time by the 
master of the vessel? 
A Yes, sir. 
THE COURT: The witness says that he expected to 
be paid off in Bahrain. Is that the end of the voyage? 


MR. OLMAN: Let me bring that out, if I may. 


Q What was to happen in Bahrain? 
A In Bahrain I went to see the American Consul. 
Q When you were employed on this vessel what were 


the conditions of your employment? 


A I was to remain on the vessel until I got relieved. 


Q On May 20, 1972 did a relief come aboard that 


vessel? 

A No. 

Q To your knowledge when did a relief come on that 
vessel? 

A He didn't come there on May 20. I was alongside 


the ship on the dock until almost 12:00 midnight on May 20 
and I know what my relief looked like and his name is 
Mr. Butler. 

Q Do you know when he came aboard the vessel? 


A No, I don't know. He did not come as far as I 
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Gilbert - Direct 


(Plaintiff's Exhibit 2 for identification received 


in evidence.) 


Q Mr. Gilbert, Plaintiff's Exhibit 2 in evidence, 
the pay voucher, shows that it was signed by the master and 
has a balance due of $5,121.19 according to the master of 
the vessel. 

What if anything took place betwen you and the 
mas~ar of the American Eagle on May 20 with respect to that 
amount? 

A Well, when I came up to his office and he qave me 
that wage voucher here I looked at it and I told him that I 
will have to look it over first. 

But my main concern was to see the American Consul 
but on the wage voucher itself, at that time I did not check 
over the figures on it and I had to take it back down to the 
engine room as I was on watch at that time so I could check 
it out, as far as the wage voucher itself qoes. 

Q What if anything happened between you and the master 
with respect to the payment of this balance due? 

A Well, with respect to payment, I told the master 
that I did not go for the figures on this pay voucher neceunal 
I figured I had at least one more day's earned wages coming | 
and I don't see it on the wage voucher. 


And, furthermore, I think I am entitled also to one! 


SOUTHERN DISTHICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4560 
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more, at least one day of travel wages from Ras Tanura to 
New York; one day's earned wages or wages. 

Q Mr. Gilbert, did you request the balance due on 
this pay voucher from the captain? 

A I did, yes, sir, and finally resorted, after 
everything else, my last request to the captain was, well, 


I am going to Japan and I had to pay my own way, I wanted 


at least all the monies you say I have coming on this voucher 


anyway before I go because he would not let me see the 
American consul. 

(@) What if anything did the master of the vessel 
say to you? 

A His only answer to me was he said you can get 
this in New York. 

Q Mr. Gilbert, at that time, in May of 1972 where 


were you living, your home? 


A I lived in Yokohama, Japan. 

@) Where do you live today? 

A Yokohama, Japan. 

Q Before 1972, for what period of time had you lived | 


in Yokohama, Japan? 


A Since about the latter part of December 1968 right | 


up to the time I was on the vessel, including un to today. 


9) Are you married? 
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Yes, sir. 
To vour knowledge was there an American consul 
office in the area of Ras Tanura? 
A Ras Tanura has one to my knowledae, ves. 
e) Where was that? 
A In Dahrahn. 
Where is that? 
That is approximately 20 miles. 
THE COURT: Where did vou say it was? 
THE WITNESS: D-a~-h-r-a-h-n. 
.@) Now, was there anv way that vou could cet to 
American consul b« yourself? 
A No, sir. 
0 Would you tell us why? 
A The entire dock area in Ras Tanura, all ships that 
come in, foreign and American and other flaqs, the dock erea 


itself is enclosed by a wire fence about 19 feet hich with 


barbed wire on top. There is a guard, a soldier, Saudi 


Arabian guard at the aate where the cars come in and out of 
the dock area and that gate is closed at all times and no 
seaman can get outside of that gate. 

rThey have to have special permission from the 
Saudi Arabian government and also from the Aramco officials 


who control the refineries there. 
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left the dock area the ship was due to leave port of 


3 Ras Tanura, on the sailing board for Bahrain which is 59 


miles away, about a four-hour run which meant approximately 


sometime between 6:90 a.m. in the morning on May 21 and 8:00 


6 a.m. that vessel would be in Bahrain and I fiqured -- I don't 


know yet what happened -- hut I thought that Mr. Butler, my 


relief had come to Bahrain. I don't know. 


Did you request of the captain of that ship that 


allowed to stay on the vessel to Bahrain? 


11 A Yes, sir. 

12 ) What was the response? | 
13 A The response was neqative from the captain and he 

14 says "You are getting off here." | 
15 I says, "Captain, you say there is no American 

16 | consul in the Port »f Ran Tanura and I am demanding to see 

| the American consul down in Bahrain and I am not qoing to qet 

18 off the ship because I have a justifiable comnlaint to make 

19 to the American consul. 

20 "The wage voucher you gave is wrong, I got more 

21 earned wages coming and you want me to take this here, vou 

22 1 still don't want to give me the money I qot coming and I 

23 demand all my money in cash that you say at least on this 

2A | voucher so I am demanding to go to the American consul at 

25 Bahrain." 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


9 


D0 


Gilbert - Direct 


Q What did the captain say? 
A He said, "Well, you are not going to Bahrain and 
that is it, that is final. You take your wage voucher to 


New York." 

So I told the captain "I have been going to sea 
30 years, we are in a foreign port. I say I need this 
money bad and at least you could do is give me all the money 
you say I got coming on the voucher because I want the cash 
right now, I need the money. If you are not going to aqive 
it to me I am going to Bahrain." 

The captain says, “If you stay on the ship and 
try to go to Bahrain I will tell the shore authorities to 
come aboard this vessel and have you jailed if neccssarv 
because you are not going to Bahrain.” 

THE COURT: Let me get this straight. 

You never made any request to see a consul until 
the master had told you that you were discharged, is that 
correct? 

THE WITNESS: No, sir -- I did. But 5:30 in 
the morning I told the master when he told me I had to leave 
the ship at 12:00 noon, T says, “No, I want to see the 
American consul." 


THE COURT: That is the first time you made any 


request? 
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THE WITNESS: The first time, about 6:00 a.m. 


on the morning of May 20 but at that time I didn't even know 


I was gcing to be discharged in Ras Tanura. I was never 
told that until 6:00 a.m. in the morning approximately. 


THE COURT: I understand. 


Q Did there come a time that you arrived in Bahrain? ~ 
A There came a time when I arrived there, yes, sir. 

Q When was that? 

A I left the airport in Dahrahn approximately 1:09 


p.m. in the tfternoon of May 21 and I guess about P30 Bem, 
in the afternoon when I arrived at Bahrain. 

Q I believe you testified there is an American 
consular office in Bahrain? 

A Yes, sir. 

Q Did anything happen to you to prevent you from 


seeing the American consul office there? 


A Yes, sir. 
QO Will you tell us about that? 
A Well, I demanded of the captain to take the ship 


to Bahrain so I could go to the American consul. 


12) I am asking you to tell what happens to vou in 
Bahrain. 
A I tried to go up to the American consul in Bahrain, 


to see the American consul myself because I thouqdht maybe 
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the ship was there too at that time. I could get the 
captain to come to the American consul and get the entire 
controversy of mine settled with the American consul at that 
time. 

9 What if anything prevented vou from going? 

A The immigration would not let me get outside. 

1@) Where? 

A Of the area. I couldn't get through the immiqra- 
tion to go to the American consul. They wouldn't let me 
go through. 

@) You were not able to leave the airport at Bahrain? | 

A No, sir. 

Q What did you do next? 

A So I made what efforts I could with immiqration 
and checked around and found out that I could not -- they 
couldn't let me go through immigration so I could see the 
American consul. 

So I give up on that and I had to concede 
fact I could get on the plane and go on the rest of 
journey. 


@) Where did you go next? 


A Then I went from there to Hong Konq. 


(@) Did there come a time that you eventually 


in New York? 
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A When I got in Hong Kong I had all my books on the | 
plane in my bags and I had my personal things and also I had | 
my wage voucher, my certificate of discharge and other 
papers, overtime sheets, all in my bag and locked in my 
suitcase aboard the plane. 
When the plane got to Bombay, Irdia, en route from 
Bahrain to Hong Konq, my bags got mixed up there and they 
lost my baggage. So when I got to Hong Kong the Air India 
plane I was on, they told me to stay over in Hong Konq to 
try to get my bags for me. I had all my papers in there. 
So I stayed in Hong Kong for two davs and it 


still didn't show up so I notified Air India “at I am 


going to take the plane onto Taiwan and if they find my 


bags to send them there because they still had not found 
them. As far as my bag it was left back in Bombav. 

Q Is this your discharge vou have in your hand, 
Mr. Gilbert? Thank you. 

When you arrived in Japan what efforts if anv 

did you make with respect to collecting your nav as set 
forth in the pay voucher? | 

A I went down to the agent. 

Q Will you tell us what you said to the agent and 
where the agent is, who the agent is and what he said to you? 


A The agent, APO, American President Line Office in 
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Yokohama and I went down to the agent and all I had with me 
at that time was a copy of my actual wage voucher and when 
I went in there I needed money bad so I presented the waqe 
voucher to the agent. He looked at it and says, "Wait a 
minute, this is a copy, isn't it?" 
I said, "Yes, that is a copy." He said, "Where 
is the original?" 
I said I mailed it to the Union in New York hecause 
I wanted them to take action to get all the earned waqes and 
everything I had coming and I figured if I mailed my waqe 
voucher ahead of time I could get the Union in New York to 
help me on that before I even got in here. 
Q That is the MEBA? 
A American Engineers Beneficial Association. 
(9) Is that the seamen's Union that you belong to? 
A Yau. Sie. 
Q What happened next? 
A The agent says that he will contact New York and 
see if he could pay me on the voucher. As far as I know, 


to come back in three or four davs. So I come back about 


four days I quess it was and he said they wouldn'c pay it. 


Q Did he give you any reason? 
A No reason. 


Between that time and the time hefore leaving Janan 
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arpd 22 
and into New York did you make any other attempts to receive 


your wages? 


While I was in Japan? 


A Make more attempts? 


Q Yes. 


A No, I didn't make any more attempts at that time. 


2A 


25 


Q What was the purpose of your leaving Japan at that 
time and going to New York on July 16, 1972? 

A I received a letter from my counsel here in 
New York. The case I had coming up for trial on July 29, 
1972, and I had to be in court. 

Q When you arrived in New York did you then make any 
attempts to collect your wages from the defendant? 

A Yes. 

Q Will you tell us the date that you first did any- 
thing and what you did? 

A I first went down to the Union to check to see 
whether they received all the papers I sent in to them which 
includes my wage voucher and I tried to get the Union to see 
if they could get my wages for me, what is on the voucher 
itself plus all the overtime wages. I went into there too 
and I didn't get any hulp from them. 

Q Besides the Union what if anything did you do 


yourself to collect your wages from the defendant and when? 


A After I had been in New York for approximately I 
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guess six weeks, I was detained there on account of the 


Union on overtime and I finally went down to the ascent, to 


the cornpany officer and I went down with the patrolman there, 


Mr. Colon. 
Q Will you tell us when that was? 


A That was sometime in early August I believe of 


Q Did you speak to anybody at the defendant's 
office? 

A yes. 

9) Who did you speak to? 

A Mr. Marshall, vice-president. 

Q Will you tell us what you said to him and what 
he said to you with respect to your wages? 

A I went, as I said before with the patrolman from 
the MEBA, Mr. Colon and he was standing riaght next to me and 
when I went into Mr. Marshall's office, he was sitting behind 
his desk and as soon as we got in there I started to speak 


first. 


I says to him, "I would like to get this matter of 


my earned wages straightened out here because I want to qet | 


the money" and I hadn't got a word past this and the MEBA 
patrolman, Mr. Colon,said, "Shut up. We are not down here 


for wages. We are here for overtime." 
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Q Mr. Gilbert, don't tell us what anybody from the 


to 


3 Union might have said, just what you said to Mr. Marshall. 


a} A That is what I said, I didn't say anything else. 


5 || I just said I want to get my earned waaes. 

6 | Q Were your wages offered to you at that time? 

7 ] A No, sir. 

8 | THE COURT: What did Mr. Marshall say to you? 
9 THE WITNESS: Mr. Marshall didn't say a word 
10 | after I said that to him 

ll || Q There was no further discussion regarding your 


12 |] wages at that time? 


13 | A No, sir. | 
14° || al In August of 1972 now, after that meeting with 
15 Mr. Marshall, did you make any further attempts on your 
16 ] own behalf to obtain your wages from the defendant? 


17 A On my own behalf I seen the Union several times. 


18 || In fact I gave them a letter demanding that they try to get 


19 || my wages for me and they didn't do anything about it. 


20 || I waited to sea if they would do something and | 
21 the Union wouldn't do anything for me either. | 
22 | Q What did you do after finding out that the Union | 
23 | wouldn't help you on wages? | 

| 
” || A Well, I decided then that I would try to qet hold | 
25 of a lawyer. | 
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did after that. You left the attorney? 


A I left the attorney and I give up trying to look 
for another attorney for the time being because I was told 
I could bring up a pro se in court, so the attorney I paid 
the $450 briefed me on how to do it so I started to make up 
the papers mvself, then I could find later maybe a counsel 
and a counsel to handle my case. 

(9) You started an action in this court pro se on your 
own behalf? 

A Yes, sir. 

(9) This was May 18, 1973? 

A Yes, sir. 

9] Now, between July 1972 when vou first arrived in 
New York and May of 1973 when you instituted this action, 
where were you staying? 

A 125 East 15th Street here in New York Citv. 

@) Your regular home is in Japan? 

A Yes. 

(@) What rent were you paying there? 

A In July of 1972 I was paying $39 and later on near 
the end of the year it went to $42 and $45 for the last six 
months or so. 

Q Will you tell us your best estimate what it costs 
you to -- the difference or the additional amount that it 
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MR. OLMAN: July 1972 through May 18, 1973. 
THE COURT: All right. 
QO On a daily basis, Mr. Gilbert. 
A An average of about $12 a day. 
Q That was the additional monies that you had to 


spend? Ail Light. 


Did vou have in addition to rent and food did you 


have any other miscellaneous expenses on a daily basis? 


A I had -- I had spent money for my -- to have my 


case typed up uptown. 


Q Other than the case itsel 


expenses for laundries and anything like that? 


f, you have personal 


THE COURT: No, he mav have had laundry at home. 


A I had laundry expense, that is about all. 


Q After May 18, 1973 did you 


vessel? 

A Yes, sir. 

Q When did you return to New 
employment? 

A That was around June 15, I believe. 

Q 1973? 

A 1973. 

Q Did there come a time when you were 


obtain employment on a 


York after that 


required to be 


at the office of the defendant's attorney for the taking of 
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an examination before trial? 

A Yes, sir. 

Q When was that? 

A As soon as I arrived off this vessel you are 
talking about now, the early part of June 1972, I found 
papers served on me saying that I had to take a deposition 
and I immediately took care of that. 

THE COURT: I don't understand, that couldn't 
be 1972. 
THE WITNESS: 1973. 
2) That deposition was taken on July 25, 1973? 
A Yes, sir. 


Q Did you stay in New York between leaving that 


vessel in June of 1973 and the taking of the deposition? 


A Yes, sir. 
Q Were you staying at the same place? 
THE COURT: There is no recovery for that. 
Q Did there come a time that you retained another 
attorney to assist you in the prosecution of this case? 
A Yes, sir. 
(@) Is that me? 
A Yes, sir. 
THE COURT: When was that? What is the date of 


your retention? 
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Do you recall when you first came to me? 
It was around -- 

Was it May of 1974? 

Around May lst of 1974. 

Did you make a fee arrangement with me? 
Yes, sir. 

Would you tell us what that is? 


On a contingency basis, one-third and $750 I paid 


you also to show my good faith. 


Q 


Did there come a time that you received a letter 


from me to come to New York for this trial? 


A 


Q 


A 


Q 


Yes, sir. 

When did you come to New York for this trial? 
On November 18, 1974. 

What was the cost of transportation? 


THE COURT: No. 


Since that day you have been steadily in New York? | 


Yes, air; 


At any time during the proceedings in this action, 


Mr. Gilbert, did the defendant or anyone on its behalf offer 


to pay you those wages? 


A 


No, sir. 


MR. OLMAN: May I have t\.s marked as Plaintiff's | 


Exhibit 3 for identification? 
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Beneficial Association vacation plan through the plan office. 
Then the plan office gives vou the money. 


Q What do you have to show to the Union in order to 


obtain your vacation pay 

A In order to obtain vacation pay I have to give 
them a pay voucher signed showing in fact I was paid in cash 
or my earned wages I had coming, overtime and evervthing 


else and also turning in my certificate of discharge, both 


papers. 

.@) How long in your experience is it before the 
Union makes payment of the vacation benefits? 

A Anywheres from four days to a week. 

Q Would you tell us the circumstances under which 
the Union finally paid your vacation benefits in July of 
1974? 


A I went to the MEBA vacation plan office shortly 


after I got into New York, I believe around the first rart 
of August 1972 and being I couldn't get my earned waqces I 
tried to get my vacation pay from the plan office. The 


Union still had my original pay voucher which was given me 


aboard the vessel and I asked the Union for this waaqe voucher| 


because théy had it and it wasn't given to me. 
So I went down to tic plan office and showed them 


a copy of my pay voucher which I had myself and showed my 
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certificate of discharge, how long I was employed aboard 
the vessel and demanded my vacation pay. 
They looked at it, a girl in the office took it 

in the back room and come back and says they wouldn't pay 
it to me. He said you haven't received vour earned wages 
yet. 

9) It took until 1974 for you to obtain your vacation | 
benefits? 

A Yes, sir. 

Q During the period that you were emploved on the 


American Eagle were there occasions that you worked over- 


time? 

A Yes, sir. 

0 Did vou put in a claim for the payment of that 
overtime? 

A Yes, sir. 

@) Would you tell us what happened with respect to 


that claim? 
THE COURT: When did you put in a claim for over- 
time? 
MR. OLMAN: Let me withdraw that question f< the 
moment, your Honor, so I can keep things in continuity. 
Q While you were working on the vessel did there ever | 


arise a dispute between you and the master of the vessel 
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Taken up, yes, sir. 
Was any agreement arrived at at that time? 
I believe Mr. Marshall told me, he savs, all vou 
have coming is $80 or something like that. 
MR. OLMAN: May I have this marked? 
(Plaintiff's Exhibit 7 marked for iden*ification 
9) I show you Plaintiff's Exhibit 7 for identification, 
Mr. Gilbert, and will you tell us what it is? 


A This is a check from the American Faqle Tankers 


Corporation dated March 28, 1973, stating they paid me 


$78.14 for overtime. 

0 When was that paid? 

A March 28, 1973. 

12) Is that the amount that the defendant claimed was 
due you in addition to -- withdrawn. 

Was that the amount that the company said you are 

entitJed to for overtime? 

A That is what they said to me, yes. The company 
didn't say it, the Union official said that. 

9) You sent you this check? 

A It comes from Mr. Marshall I guess, the company 
office. 

(@) The $87 Mr. Marshall indicated that was due you 


was .eally $76.14? 
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did you seek any medical treatment anywhere? 

A Yes, sir. 

Q Where did you go and what did you do? 

A I went up to the hospital and I seen a doctor who 
operated on me about 18 months before then and explained to 
him that I just got off a vessel and I was on there about 
five months and about three weeks ago, which is 1) davs 
before I got off the vessel, I had a little blood in the 
stools and because of what happened to me hefore on the 
ship it worried me and so I wanted him to check me and have 
some X-rays taken to see if maybe it hapnens to me on board 
the vessel. 

Q What did the, do? 

A They had X-rays taken, a GI series. 

@) Did you pay for the X-rays? 

A Yes, sir. 

How much were the 

They come to about ninety some dollars. 

MR. OLMAN: May I have this marked? 

(Plaintiff's Exhibit 9 marked for identification.) | 

Q Mr. Gilbert, I show you Plaintiff's Exhibit 9 for 


identification. Will you tell us what it is? 


A This is the wage and tax statement, Copy C from 


the employee’s record for 1972 income tax sent to me by 
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American Eagle Tanker Corporation which shows on here wages 


paid subject to withhoiding tax in 1972 of $10,786.32. 


Q Did you receive this by -- how did you receive 
this? 

A I received that by mail. 

Q When? 

A Mailed to Yokohama, Janan and my wife sent to 


1.3 East 15th Street, New York. 
Q When did you receive it? 
A I received that sometime around the first part of 


February, I believe in 1973. 


MR. OLMAN: EE OTrter 1t. 

MR. RYNIKER: I object to this document, your 
Honor. It relates to a cause of action dismissed. 

MR. OLMAN: It does not relate to any cause of 
action dismissed, your Honor. This is to show this 


defendant's position is that they paid him and filed a W-2 
with the Covernment indicating that they paid the plaint’ .f. 
It is just more evidence of bad faith. 

THE COURT: Do you mean that he never received 
that $10,000 in wages? 

MR. OLMAN: That $10,009 in wages includes the 
$5,000 wage claim before the Court. 


THE COURT: I will take it if that is what it is 
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MR. RYNIKER: I object to that. 


THE COURT: Sustained. They paid $5,000 or thev 


Is it the defense theory you paid him the $5,000? 


MR. RYNIKER: Your Honor, the defense theory is 


that the $5,000 was offered him since the very day he left 


the vessel. 


THE COURT: But you never paid him, you are still | 


holding it in your hot little fist. Did you withhold the 


taxes from him? 


MR. RYNIKER: We declared at the end of the year 


and this is paid, this tax to the Government. The pav- 


master will testify on the issue. Ke will explain it. 


Q 


| 
Incidentally, Mr. Gilbert, in your experience when | 


you are signed. off at a foreign port do you sian off before | 


an American consul? 


A 


Q 


» 


Yes, sir. 
MR. OLMAN: Just a minute, your Honor. 


{Pause ) 


Mr. Gilbert, are you claiming here loss of 


interest on your vacation benefits that you received in 


1974? 


A 


Yes, sir. 


THE COURT: He testified to that. 
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@) Do you have a claim, Mr. Gilbert, for anv 
transportation monies due you from the defendant? 
A I had one, yes. 


What is that? 


A That was the difference hetween the first-class 


fare from Dahrahn Saudi Arabia by Paris to New York and 


the difference between that and the tourist cla3s between 
Dahrahn by way of Tokyo to New York. 

Q Mr. Gilbert, incidentally, referring to 
transportation and wages upon being discharged from the 
vessel, do you have any claim on that? 

A I have got a claim on that. I am claiming that 
I should have been paid at least one day's travel time waades 
between Dahrahn and New York. 

Q That would be $36.56, one day's wages? 

A Yes, sir. 

Q Are you entitled to anvthing else? 

A I am entitled to $10 a day for subsistence. 

ce) Is that in accordance with the Union acreement, 
Plaintiff's Exhibit 4 in evidence? 

A Yes, sir. 

0 Do you have any further claims to present to this 
Court other than that which we have just gone through, 


Mr. Gilbert? 
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A I have for -- do you mean what I wanted to see 
the American consul about? 
Q No, any other claims against this defendant? We 
have covered the American consul. 
A I guess that is all we went over on that. 
MR. OLMAN: I have nothing further, your Honor. 
CROSS-EXAMINATION 
BY MR. RYNIKER: 
Q Mr. Gilbert, vou took this job as vacation relief, 
second assistant, isn't that right? 
A Right. 
@] So when the regular man's vacation was over, your 
job was up, right? 
A Right. 
MR. RYNIKER: Will you mark this, please? 
(Defendant's Exhibit A marked for identification.) 
a) I show you this document, Mr. Gilbert, and ask you 
if you can tell me what that is. 
A That is my Marine Engineers Beneficial Association 
relief clearance card showing that I was shipped out from 


New York by MEBA, 


THE COURT: Wait a second. It speaks for itself, 


doesn't it? 


A On December 28, 1971. 
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MR. RYNIKER: I will offer this as Defendant's 
Exhibit A in evidence. 

MR. OLMAN: No objection. 

(Defendant's Exhibit A for identification received 
in evidence.) 

Was that document given to u, Mr. Gilbert, when 
you took the job in the Union hall in New York? 

A Yes, sir. 


Q Your port of engaqement was New York Citv for this 


A New York City, right. 
Q Was Mr. Butler aboard the vessel when you arrived 
on December 28 in Ras Tanura? 
THE COURT: I am mixed up here. What is the 
12/28/71 date? 
MR. RYNIKER: He took the job there on 12/28. 
THE COURT: He is entitled to that day's pay, is 


he not? 


MR. RYNIKER: Yes, from the day he takes the job 


in New York but he was flown to the vessel and joined it 


December 29 about 11:30 p.m. 
9) Is that right? 
A Right. 


THE COURT: You jo.inec the vessel where he was 
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When I got ali that job finished and mailed to the 


Union with the 15-day time limit which is required, then I 
set about going up to the hospital and I had an anpointment 
to be seen by the doctor that operated on me about 18 months | 
before. 

Q That was 16 or 17 days approximately after vou 
arrived in Yokohama you went to the hospital? 

A Approximately two weeks after I arrived I went up 
to the hospital and made an appointment to have X-rays, 
seen the doctor and I had an appointment made to take 
X-rays two days later. 

Q When you got off the vessel in Ras Tanura on May 20, 
you were given a first-class airline ticket from Dahrahn to 
New York by way of Paris, is that right? 

A Yes, six: 

10) Instead you went from Dahrahn to Bahrain to Bombay , | 
Taipai, Tokyo.and remained two months in Yokohama. 

From there you went to San Francisco, Reno and 
then New York? 

A Right. 

Q You stayed fer a period of time on business in both 
San Francisco and Peno, is that right? 

A That's right. 


Q Mr. Gilbert, you testified on direct examination 
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that you put in a claim for your vacation pay Auqust l, 
1972, is that correct? 
August 1? I don't know the exact date it was. 
August 1972? 
A I think August, I believe 197z. 
@) Do you remember when I took your testimony on this 
matter at my offices on July 30, 1973? 
A July 30 or July 25? 
@) In the latter part of July. 
A July 25 I believe it was. 
Q Of 3973; Were you asked this question, Page 122 


and did you give this answer: 


“oO I understand that. But my question is have 


you made any demand for this vacation pay from your Union? 
yu 8 No, I haven't made the demand for vacation 
pay from the Union. I can't get vacation pav when I 
haven't collected my wages vet.” 
A When I said that 
0 Is that correct, the question and answer? 
A No, I don't think I said it that wav. 
THE COURT: You disagree with the way the reporter 
reflected your testimony? 
THE WITNESS: What I meant -- 


THE COURT: He is not asking you what vou meant. 
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THE WITNESS: I said, I may have said it that 
way, yes. That is the way I probably said it. 

9) Did you also testifv at that time that vou didn't 
know whether you could qet the vacation pay? 

MR. OLMAN: May I have the page and line or some- 
thing? 

MR. RYNIKER: I am not asking a question f om the 
transcript. 

MR. OLMAN: I object to the question. 

THE COURT: Overruled. Did you or didn't vou? 

9) Did vou testify that you didn't know whether you 
could get your vacation pay without having collected vour 
earned wages? 

A I didn't know on that, no. 

9) Isn't it a fact, Mr. Gilbert, that your Union 
representative, Mr. Colon, negotiated various cvertime 
claims with the defendant in this matter and stated to vou 
that what you had coming was $76? 

MR. OLMAN: Objection. 

THE COURT: Overruled. 

That is what he told me, yes, but that isn't -- 
THE COURT: Wait. That is what he told vou. 


@) You requestcd the Union to act on’ your behalf with 


respect to the wrongful discharge and the alleged waqe claim, 
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isn't that right? 
A That is right. 


9] They refused to do anything with respect to those 


claims, right? 

A Right. 

Q Now, you drew up various watch plans and schedules 
and everything else when you were aboard the vessel which 


you sent to the Union but you never received any comments 


from them on those plans; is that riqht? 


A I never got no action on them at all, no. 

THE COURT: That doesn't mean anvthing, of course. 
It has no impact on me that they didn't do anvthina. Put 
somebody on the stand to testify as to this, there's no basi-.. 
under the contract for it. The fact that the Union didn't 
do anything doesn't mean it is not richt. It mav mean they 
have a sweetheart contract. 

MR. RYNIKER: There will be some testimony on 
this, vour Honor. 

Mr. Gilbert, your claim for the January 20, 1972 
date that the vessel departed Yokohama, you testified that 
you stood a watch from 4:00 to 8:90 in the morning, worked 
overtime during the day, seven hours overtime then stood a 


watch when the vessel left port at 4:00 o'clock in the 


afternoon, is that right? 
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Q Mr. Gilbert, in the normal course of events as far 
as your experience as a Union man who has been going to sea 
for 30 ars, aren't Union patrolmen the ones who usually 
handle overtime disputes on behalf of members? 

A Usually. 

0 You received a voucher at Ras Tanura covering your 
earned wages up to the time you left the vessel less vacation 
already taken, isn't that right? 

A Yes, that is right. 

19) Did that voucher contain the information specified 
in the Union aareement, specifically 7G on Page 21 which I 
will read to you: 

"All pay vouchers for regular licensed engineers 
and for relief licensed engineers must be legible and 


contain the ship's S name, company name and date.” 
Pp 


A Which voucher are you talking about now? 
Q The one your attorney marked in evidence. 
A The one marked in evidence was not given to me 


at the time. 
O Did the voucher contain the information I just 
read to you? 
THE COURT: The voucher given by the master when 
he was discharged. 


A That voucher was not given to me at least 48 ‘ours 
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vessel that you were willing to withdraw all your disputed 
overtime if you were allowed to remain aboard the vessel 
an additional month? 

A No, I didn’t. 

Q Mr. Gilbert, when you returned to New York and 
during tiie period from November, 1972, to March, 1973, 


were you registered for a job in the union hall? 


A What period if that? 

Q November, 1972, to March, 1973. 

A November, 1972, to -- was I registered? 

Q November, 1972, to March, 1973, were you register- 


ed in the union hall for a shipping job? 


A No, I wasn't registered. 

Q Is New York your usual port of shipping out of? 
A Yes. 

Q Before you joined the American Eagle when was 


the last time you were abc’ -d a tanker as a licensed 


engineer? 
A That was on January 29, 1965, was the last date. 
Q Can you tell me approximately how much tanker 


experience you have or had in the pericd of time before 
you joined the American Eagle? 
A Approximately -- you mean actually aboard a 


vessel or -- vacation time or everything else or what? 
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As a licensed engineer. 


THE COURT: Working on board a vessel as a 


licensed engineer. 


on May 20, 


A 


Q 


A 


Q 


Atout 12 solid years, second and first assistant. 
Was that coastwise or foreign? 

Foreign and coastwise, bcth. 

At the time you left the vessel in Ras Tanura 


1972, isn't it true that the master said to you 


that if you demanded your earned wages in cash that he would 


give it to you? 


A 


Q 


No, he didn't say anythiny like that to me. 


At the time of your deposition, Mr. Gilbert, 


were you asked this questionamd did you give this answer, 


page 165: 


bad 2 


Now, on that day did the master offer you cash 


or a voucher? 


cash." 


a) 


A 


answer, 


Q 


A 


Q 


He said if I wanted cash that he would give me 


Was that your answer, Mr. Gilbert? 


Must have misunderstood you if I gave that 


but I did d2mand the cash. 


Was that your answer, Mr. Gilbert? 
I said that, yes. 


Thank you. Mr. Gilbert, isn't it true that the 
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reason you didn't take your earned wages in cash on the day 


you left the vessel in Ras Tanura is because you also 


demanded an extra month's wages plus payment for your 
disputed overtime? 

A No, that isn't the main reason. 

Q Is it one of the reasons. 

THE COURT: If I remember your testimony 
correctly, Mr. Gilbert, you were not offered any pay of 
any kind whether earned wages or overtime or a combination 
of them. 

THE WITNESS: That's right. 

Q They justsaid, "Here is the voucher as to what 
you are owed, good-bye and get off." 

Is that the essence of what your testimony is? 

A Yes, sir. 

Q Isn't it true, Mr. Gilbert, that the master 
of the vessel did not prevent you from going up to the 
consul? 

A I couldn't go up to the consul in Ras Tanura. 

THE COURT: I gathered the master physically 
didn't restrain him. His statement is he couldn't get out 
of the enclosed area without the master. 

Q When you left the vessel at Ras Tanura, isn't it 


true that you took an advance of $2000 in cash plus a 
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voucher for the earned wages? 
A I took an advance for $2000, yes. E/ 200k.. 22 


under protest, though, because I demanded half of everything 
I had coming because on -- 

THE COURT: Wait a minute. I am trying to find 
out what you did. 


THE WITNESS: I took an advance. I took a $2006 


advance. 
Q And a voucher for the remainder? 
A I didn't take a voucher for the remainder. 
Q Did you take a voucher and a $2000 cash advance? 
A I had to take the voucher, he wouldn't give me 


all the mo .ey I had coming. 
THE COURT: Won't you please listen and give a 
direct answer? Answer the question, 
A I took the voucher, yes. 


Q And $2000 in cash? 


A $2000 in cash, yes. 
Q After y..: sot off che vessel you gave -- 
THE COURs. Wait a second, a voucher covered 


MR. RYNIKER: The balance, the balance of the 


earned wages. 


MR. OLMAN: As certified by the master, your 
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Honor. The master's signature is on the voucher. 

THE COURT: I gather there is no dispute as to 
what the earned wages were, it is the overtime,or am I 
wrong? 

MR. RYNIKER: I would think that is correct, 
your Honor. Counsel for plaintiff might diséyree. 

MR. OLMAN: Your Honor, there is no dispute 
that at least that amount was owed on that voucher. 

THE COURT: You dispute the overtime? 

MR. OLMAN: The overtime plus the one day that we 
broughtout and one day travel is the other item. 

Q Mr. Gilbert, whea you got off the vessel and 
returned to Japan you sent the original of your pay voucher 
to the union, is that right? 

A Yes, sir, I did. 

Q When did you get this back from the union? 


A I got that back when I was paid that $76 check 


for this overtime which the company says is all I had coming, 


and that I believe was in March, 1973. 

Q Isn't it true, Mr. Gilbert, that from the time 
you got off the vessel to the present day you have never 
made a complaint to any United States consul or the United 


States Shipping Commissioner? 


A That is false. 
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| 
| Did you ever show that to a United States 
| 
| 


. 3 || Shipping Commissioner? 
4 | THE WITNESS: No, sir.. 
5 Q You never obtained a document entitled Certificate 
6 | of Mutual Release? 
7 | THE COURT: I-don't know what a certificate of 
8 | mutual release is. 
9 MR. RYNIKER: It is a government document which 
10 | will be testified to. 


mf A I never received that and I don't know what you 
are talking about. 

3 | MR. RYNIKER: Will you mark this, please. 
(Defendant's Exhibit C marked for 

15 1 identification.) 

16 | MR. RYNIKER: And mark this. 


(Defendant's Exhibits D and E marked 


18 | for identification.) 
19 Q Mr. Gilkert, I show you a document which has 
20 been marked Defendant's Exhibit C for identification. Can 
21 you tell me what that is? | 
ee | A This is a voucher work sheet and I was given this 
! 
- 23.|| less than 48 hours before I was paid off the ship written | 
2A in ink and pencil both. 
29 | Q You were given that document some time on May 18, 
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2 | 1972, isn't that right? 

3 | A That's right, May 18 of 1972. 

4 | Q Isn't it true, Mr. Gilbert, that you made no 

5 | objection at any time as to the mathematical computations 

6 and figures in that document? 

7 | A When this was given to me I came up from working 

8 overtime about -- 

9 Q Mr. Gilbert, would you please answer the question? 

10 Did you make any objection to the figures in that document, 

11 } the computation and figures as stated? 

12 THE COURT: I don't know what it is. You lost me 

13 | at this point. “ 

ay A I didn't check the figures, how could I make an 

15 objection. 

16 1 Q Would you tell us what that is? 

17 ! A A voucher work sheet which shows wages from 

18 | December 28, 1971, until May 20, 1972. 

19 | Q Do you know if the final voucher is made up from 
I 

20 ! that document? 

21 | A I made objection to it, yes. 

22 | Q Do you know if their final typed voucher is made | a 

23 up based on that document? 

2A A The final one got different figures on it than 

2 | this. 


SOUTHERN DIS7 5ICT COURT REPORTERS, U.S. COURTHOUSE 
BCR PY RES B08 a) We. ORS * oyscv 


6 


~ 


88 


rpl3 Gilbert-cross 


of May 20. 
Q All right now. I show you a document which 
has been marked Defendant's Exhibit D for identification. 
I ask you if you can tell me what that is. 
A This is a letter I wrote the American Consulate 
in Dahrahn, Saudi Arabia. 
Q Will you tell us what Exhibit E for identification 
is? 
A This is a letter, my answer to this letter t:om 
the American Consultate in Dahrahn. 
MR. RYNIKER: I offer these two exhibits. 
THE COURT: Any objection, Mr. Olman? 
MR. OLMAN: I would like to look at them, if / 
may, your Honor. 
No objection. 
THE COUR’: Received. 
(Defendant's Exhibit D and E for identification 


received in evidence.) 


Q Mr. Gilbert, isn't it true that one or more 
peop 2 from your union told you in 1972 that your watjes 
were «v:ilable at the company's office and to go down and 


get them? 


A They told me, but not the company. 


Q The union told you that? 
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(Defendant's Exhibit F for identification 
received in evidence.) 


Q Isn't it a fact, Mr. Gilbert, that you never 


formally signed off the vessei to this date? 


A I am not required to sign off the vessel. 1 


signed off under protest. 


under 


Q You signed the articles on the vessel? 

A I signed off the articles under protest. 

Q On the vessel? 

A I call that formally. I am allowed to sig: off 


protest and I did. 

Q Did you sign the articles on the vessel? 

A Yes, under protest. 
MR. RYNIKER: I have no further questions. 
THE COURT: Redirect examination. 

REDIRECT EXAMINATION 

BY MR. OLMAN: 


1) Mr. Gilbert, I believe you testified you came to 


New York July 19, 1972? 


caseé? 


A Yes, sir. 

Q That was pertaining to your wages and cnother 

A Yes, sir. 

Q That vou had pending. What amount of time did you 
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spend with reference to this other case? 


A I spent approximately two hours in court on July 
4; 19 of 1972. 
5 Q Did you have an attorney renresenting you on 
6 || that case? 
7 } A Yes, sir, an MEBA attorney. 
8 | Q Something said about that case being appealed. 


Were you personally involved in the appellate procedures 
10 || on that case? 
53 a | A No, sir, my lawyers took care of all before I 


é got on the American Eagle. That was started in July of 


13 | 1971. I did nothing after that time. 
A 14 Q The total amount of time spent in New York on 
{ 
15 this case for you was two hours? 
16 A Two hours of my time in the courtroom. 
7 | Q When you sailed on the American Eagle were you 
18 | certified fit for duty? 
19 | A Yes, sir. 
20 Q Were you fit for duty as far as you yourself were 
21 || concerned? 
ey 22 | A Yes, sir. 
23 Q When you returned to New York something was 
2A | brought out about the fact that you did not demand your 
25 ! vacation pay from the union. 
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(Plaintiff's Exhibit 10 marked for 
identification.) 

Q Mr. Gilbert, I show you Plaintiff's Exhibit 10 
for identification. Would you tell us what it is? 

A This is a letter made out by Mr. Colon, the 
patrolman of the MEBA dated September 5 of 1° '2, written to 
Captain Marshall. 

QO Who is Captain Marshall? 

A He isvice-president of -- it's got on here 
American -- I suppose it is the American Eagle. 

Q Did the union take the position that you were only 
due $76 in your overtime? 

A No, sir, not on that sheet tere. 

Q Does this letter show the position of the union 
with respect to your wage claim? 

A Yes, that is. 


9q Was a copy of that sent to you? 


MR. OLMAN: offer it in evidence. 

MR. RYNIKER: The only objection I have is that 
the total claim there is now different from what is being 
claimed at the time of trial. 

MR. OLMAN: I will not offer that with respect 


to the mathematical amount of the claim, just to show the 
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1Q¢ 


been in existence for all that time, leaking all the time 
I was on the ship, about 20 days when I came on. 
Q Now, before you arrived -~- where was the 


vessel before Ras Tanura, before May 20 when you were dis- 


charged? 
a Hambel, England. 
o Some time between Hambel, England, and Ras Tanura 


did you request a draw against your earned wages? 
A I was asked if I wanted a draw. 


Q What did you say? 


A I said yes. 

Q How much did you ask for? 

A I asked for $2000. 

Q When was that? 

A That was about three days out before we arrived 


in Ras Tanura. 

Q Would you tell us from your experience what @ 
seaman's draw is? How much you are entitled to and what 
it is usually taken for? 

MR. RYNIKER: I object to this. 
THE COURT: Sustained. 
Q In any event, you asked tor the $2000 draw and 


when did you receive that $2000 draw? 


A I received that just before I got the -- the 
é } 
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captain just discharged me off the vessel. 

THE COURT: What do you mean, five minutes be- 
fore? 

THE W"TNESS: I waited for this three days be- 
fore. 

THE COURT: When did he give it to you? 

THE WITNESS: He gave it to me I believe about 
2 o'clock or 2.30 or 3 o'clock in the afternoon of May 20, 
avound there, Judge. 

Q At the time that the captain -- 

THE COUR" On May 20? 

THE WITNESS: May 20, yes, sir. 

THE COURT: What time were you discharged? 

THE WITNESS: Around 6 o'clock in the morning. 

THE COURT: You said you got the $2000 at 3.00 p.m. 
in the afternoon? 

THE WITNESS: Yes, sir, $2000 draw, advance. 

Q You were called up by the captain at 6 o'clock in 

the morning and advised that you were discharged from the 


vessel on May 20? 


A Yes, sir. 
Q Did you remain on the vessel for the balance of 
the day? 
A I was on watch at that time at 6 in the moming. 
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I came up at 4 in the morning and worked from 4 until 8. 

Q Did you work on the vessel at any time after 
6.00 a.m. on May 20? 

A This was a Saturday, and if I was going to stay 
on the ship for that day, I asked the skipper to stand all 
the watches at night and get my overtime in here before I 
left the vessel, if I am going to have to stay here, and 
he refused that request. 

Q What time did you finally leave the vessel? 

A About 11.00 p.m. that night. 

Q Did the captain direct you at any time before 

p.m. to leave the vessel? 

A Yes, he did. 

Q What time was that? 

A He first notified me about 5.50 or 6.00 a.m. in 
the morning when I seen him. He told me I was to get off 
the ship at 12 noon. 

Q Did he allow you to stay on between 12 noon and 
L}.00 p.m? 

A No, he didn't want me to stay on, but I told him 
I can't get ready 

Q Did he take any steps to remove you from the 
vessel between 12 noon and 11.00 p.m. in the evening? 


A He told me if I didn't get off the ship before 
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they sail at 2.00 p.m. and try to take the ship to Bahrain 
he would have the chore authorities come aboard and take 
me off and jail me necessary. 

Q That $2000 draw, was that deducted from your 
amount in your pty voucher, Plaintiff's Exhibit 2 in 
evidence? 

A That is taken off the voucher, yes 

Q So that the balance due you at the time of dis- 
charge was still $5121.19? 


A Yes, sir. 


Q At the time they asked you whether you wanted the 


draw or not and you said you wanted $2000, did anybody advise 
you that you were going to be discharged in Ras Tanura? 
A No, sir. 
Q Had you taken draws on that vessel before entering 
previous ports? 
A One draw. 
THE COURT: How much? 
THE WITNESS: I believe it was $]200. They 
said a thousand, but I said $1200. 
MR. RYNIKER: Objection, your Honor. 
Q Was that $1200 represented by the advances of 
$3200? 


A That represents the $1200 draw I got in Yokosuka 
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January 138, 1972, and represents $2000 draw I got May 20 
about 3.00 p.m. in the afternoon, of 1972. 

Q Which is deducted against the total amount you 
earned on this vessei* 

A Yes, sir. 

Q Do you know what a document of mutual release is? 

A A dccument of mutual release, I don't believe 
I ever seen one because I don't think I ever sent anything 
like that. 

Q Was there a Shipping Commissioner available at 
the Port of Ras Tanura? 

A Not as far -s know. 

Q Mr. Gilbert, when you were given Defendant's 


Exhibit C, this work sheet, were youtold by anybody the 


purpose that it was being given to you for? 


A I wasn't told the purpose, no. 

Q What did it indicate at that time? 

A It didn't indicate anything much because it was 
not the final wage voucher. It has -- 

Q You mean this was a voucher work -- 

THE COURT: It doesn't mean this is the final 

wage voucher, I don't expect it is. It was given to you, | 
I gather from the questions put to you on cross~examination,,| 


as an indication of what you were going to be paid two days 
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THE WITNESS: That indicates what I would maybe 


receive on the 2Cth, something like it, but it doesn't say 


I was going to be paid off there. 

Q Was this filled out the way it is here at the 
time, do you recall? 

A I don't know exactly whether this is the copy 
here. This wes 2ll filled out I believe, if I remember 
right, something like this, yes, that is a copy. 

Q You were given this, did anyone tell youn that the 
regular second assistant engineer was returning to the vessel: 

A They told me he was sunposed to return May 20, 
and that is ail I know. 

THE COURT: When did they tell you that? 

THE WITNESS: That was about the time they gave 
guess. 

the work sheet? 

THE COURT: Exhibit C? 

THE WITNESS: Yes, sir. 

THE COURT: Next question. 

Q Your conditions of your employment was tc be 
employed until the man came back and relieved -- 

MR. RYNIKER: I object. 
¥@s, 812s 
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(Plaintiff's Exhibit 11 for identification 
received in evidence.) 
Q Mr. Gilbert, there was an American consular offices 
in Bahrain? 
A Yes, sir. 
Q That is the office you wrote to? 
A Yes. 
Q Did you request the captain to allow you 
the vessel to Bahrain? 
A Yes, sir. 
Q What was the captain's response? 
A Refused to let me go. 
THE COURT: Did you tell the captain you wanted 
to stay on the vessel so he could accompany you to the 
consular office in Bahrain? 


THE WITNESS: Yes, sir. 


Q Do you have any recollection, Mr. Gilbert, when 


you actually received this letter? When you actually saw 


it? 
THE COURT: What letter? 
MR. OLMAN: Defendant's Exhibit F for identifi-~ 
cation, the letter of July 11, 1973, to Mr. Gilbert. 
A The first time I actually seen this letter was 


after I got off the American -- after about a #)-day trip 
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—— 


to Europe and back, which is about the time, the very day 
I came in, I received this letter when I went up to my 
residence at 123 East 15th Street, just about on that 
date, I believe. 

Q On this date? 

A GME LD LST3< That is the first time I 
have ever been offered anv money here. 

THE COURT: You didn't take it, did you? 
THE WITNESS: I already had my case in court then, 
at that time. 

Q This letter was received by you after you started 
your action in this case? 

THE COURT: Obviously, a copy was sent to me. 
Look at the second page. 

0 Then the $5000 mentioned in this letter,or as it 
says ,approximately $5000, did they at the time of the deposi- 
tion offer you $5000 again? 

A Not at the time of the deposition, no. 

Q Did they offer you $5000 or anything at any time 


after. that time? 


A The only thing they offered me so far is @ check 
for $76. 
THE COURT: The letter suys they offered it 
then. 
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Q When you appeared for your deposition did anybody -~- 

MR. RYNIKER: He offered the question, your 
Honor. 

THE COURT: The burden is on him to ask, their 
offer is on the table. He either takes it he doesn't take 
a 

Q Did you at any time refuse to take it? 
THE COURT: He asked for it, that is the question. 
Q After July 11, 1973, did you again at any time 


ask *o get your wages? 


A Not after July 11, no, because the case was in 
court. I didn't think I had to. 

Q Why did you think you didn't have to? 

A I don’t know the law. 


THE COURT: Because you had a case in law? 
THE WITNESS: I don't know the law on that. 
That is what I thought. 
Q Was this the first time between your date or 
discharge that you were offered any money by the company? 
A Yes, sir. 


e 


Q Anybody produce a check to you? 


A No, sir. 


Q Or tender any money in -- 


THE COURT: I don't know why you keep doing that, 
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MR. OLMAN: Plaintiff rests, your Honor. 
THE COURT: Put the next witness on, Mr. Ryniker. 
MR. RYNIKER: Mr. William Geiger. 

WIG Bet AVR GE iG £.R, called as a witness on 


behalf of the defendant, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. RYNIKER: 
Q Will you tell us where you are employed and what 
your duties are? 
A I am employed by the American Eagle Tanker 
Corporation. My duties are paymaster. 
Q Paymaster? How long have you held that posi- 


tion, sir? 


A Approximately ten and a half years. 

Q What type of work did you do before that? 
A Shipping business also. 

Q As part of your duties as paymaster do you 


become involved in the preparation of wage and tax state- 
ments or W-2 Forms for employees? 

A Yes, I do. 

Q I show you a document which has been marked 
Plaintiff's Exhibit 9 in evidence. Did you prepare tha. 


document? 
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Q Were you told by the Internal Revenue to change 
the procedure? 

A No. 

MR. OLMAN: Objection. 
THE COURT: Sustained. It doesn't make any 
difference. 

Q Mr. Geiger, I show you a document which has been 
marked as 2 in evidence. Can you explain to us why the 
figure of 143 days for emp oyment is used on there and why 
for the vacation and tax purvoses the figure of 145 days is 
used? 

A Well, the ta» *ables are all predicated on the 
calendar and all the t:x books that are available which give 
you the status and how many days the man worked and the wages 
and how much tax to deduct, they are actually figured on a 
calendar basis. 

So you take the actual days when you are figuring 
taxes because of the way the Federal schedules are set up. 

Q How about the vacation plan and contribution? 

A I think in 1972 the man was entitled to 15 day: a 


month vacation. So actually I did not know the exact com- 


| putation of the plans when they make the check itself but 


| they would base it on the time he worked and what he had 


coming in vacation. 
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Why is the figure of 243 days used for the 

computation of wages? 
A Well, the wages figured from December 28 through 
January 27 would be worked one month. From January 28 to 
* 
February 27 is another month. 

This goes on until you reach -- if you don't mind, 
I wrote it down -- it would figure from there December 28 to 
January 27, one month. January 28 to February 27, another 
month. February 28 to March 27, another month. March 
28 to April 27, an additional month. April 28 to the 
period of May _), would be considered a period of 23 47s, 
counting the days. 

8) What would the total days *<? 
A Four months, 23 days. 

THE COURT: I gather this is the same testimony 
about the 30-day month that I heard before, isn't it? 

MR. RYNIKER: There is a difference because the 
one day, this man is testifying thee is no extra day in- 
volved. 

MR. OLMAN: It is two days' difference if we add 
it up on the calendar, you should pay 145 days. That is what 
they gave him subsistence for on the pay voucher. 

THE COURT: Let <s leave this to the end and go 


ahead with the witness. 
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Q Mr. Geiger, in the course of your employment 
as paymaster with the defendant, have you ever had 
occasion when a man has gotten off one of your vessels 
and has not vet been vaid the amount claimed ¢s his vacation 
benefits the union? 
MR. OLMAN: I object to that. I don't know what 
that means. 
THE COURT: You better get a union official here. 
I assume his obligation is to pay whetever his books show. 
Isn't that tue? Your obligation is to pay the union 
what the books show? 
THE WITNESS: I should be fully funded at the 
end of each month. 
Q If you don't have enough money to deposit in the 
fund what would the union do? 
MR. OLMAN: Objection. 
THE COURT: Sustained. 
Q Mr. Geiger, according to the exhibit you put 
the employer paid the union prior to any return to this 
country, didn't it? This last exhibit? 
MR. RYNIKER: He testified as of May 
THE COURT: May 31, 1972. Go ahead. 


Q Mr. Geiger, Mr. Gilbert had an outstanding 


balance of wages for some period of time. Why didn't 
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you just mail him a check for that? 

MR. OLMAN: Objection. 

TH COURT: Overruled. 

A Well, because it would require him to show proof 
that he signed off the articles bef>re 

THE COURT: What kind o° proof is that? 

THE WIYVNESS: A certificate of mutuai release 
which the Snaipping Commissioner would issue the man when he 
is paid off. 

THE COURT: You mean you couldn't give him a 
check until he got a certificate of mutual release? 

THE WITNESS: No, sir, this is followed in every 
case if a man comes into the office, I would request he go 


to the Shipping Commissioner and sign off before him prior 


to paying him. 


THE COURT: I thought this man said he signed off. 
He signed under protest. 
MR. RYNIKER: Perhaps he can explain. 

Q Mr. Geiger, can you explain if you know the 
difference between signing off the ship's articles and this 
certificate of mutual release? 

MR. OLMAN: I object to the question unless the 
witness is some type of Shipping Commissioner or a maritime 


expert. 
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THE COURT: He is a paymaster. He ought: to 

know what the requirements are before he pays. 
A I would definitely say in no way can a man 

present me a voucher for discharge not actually signed by a 

Shipping Commissioner. I would need evidence he 

personally signed off the articles that is required before 

I could pay the man. 

THE COURT: Where are the articles kept for the 
voyage? 

THE WITNESS: On the ship so long as the voyage 
is in progress. 

THE COURT: (hat voyage must have ended a couple 
of years ago. 

THE WITNESS: Possibly it terminated, but it was 
in progress when Mr. Gilbert got off. It may have gone on 
possibly another ten months. I doen't know. 

THE COURT: Therefore would the discharge papers 
be sufficient if that is what he had? 

THE WITNESS: If they were signed by this Shipping 
Commissioner they would be sufficient. 

THE COURT: Not just by the master? 

THE WITNESS: No, sir, that would not certify 


he is off the articles. 


THE COURT: That is really countersiqned, isn't 
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THE WITNESS: Yes, sir. There is a place for 
the signature of the Commissioner. 

THE COURT: What is the certificate of mutual 
release, where do you get that? 

THE WITNESS: That is issued by the Shipping 
Commissioner. 


THE COURT: How does he issue that, on what 


THE WITNESS: On the strength of the man's voucher 


and the discharge that he was carrying, he would issue a 


mutual release. 
THE COURT: You may proceed. 
MR. RYNIKER: May I have a minute, your Honor? 
(Pause.) 

BY MR. RYNIKER: 

Q Mr. Geiger, is it your testimony that you have 
done everything necessary in order for Mr. Gilbert to get 
vacation pay? 

MR. OLMAN: Objection. 

THE COURT: Sustained. 

MR. RYNIKER: No further questions. 
CROSS EXAMINATION 


BY MR. OLMAN: 


Q Mr. Geiger, you figured out this W-2 some time 
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in 1971, is that correct, Plaintiff's Exhibit 9 in evi- 
dence? 

It £8..a 1972 W-2; 

When would you fill it out? 

LB72. 

Q LEF2? All right. You iailed this to the 

plaintiff to that address about February, 1972? 


A No, it was -- not February, 1972, probably January, 


1973. That covers the calendar year 1972. 


January, 1973, then? 
A Correct, probably some time in January. 
Q In January, 1973, you knew that the plaintiff 
had not been paid his full wages, did vou not? 
A Yes, I did. 
Oo You will note Column 2 on this W-2 it says wages 
paid subject to withholding in 1972. 

THE COURT: I am not impressed with this problem 
at all. I think there was an obligation on the company 
to pay the wages they claim due and to withhold and pay the 
government what they claim was due. If he doesn't come 
and pick it up, that is his business. 

Q Did it occur to you at the time that you mailed 
it out to plaintiff and to the government that the plaintiff 


might put something down less on the tax return which he had 
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MR. RYNIKER: Objection, he didn't testify to 


THE COURT: Mr. Gilbert received it. He 
testified he received it on the )}2turn receipt requested, 
which I assume if you exxamine it it shows it came from your 
client. 

MR. RYNIKER: That is not correct, your Honor. 
Mr. Colon sent him the check. 

THE COURT: You got a return receipt requested 
on top of that. 

MR. RYNIKER: There is this check on top of it. 


THE COURT: All right. I think he was cross- 


examined on his own statement that they could not send the 


check out or give it until they had the mutual release. 

0) I show you Plaintiff's Exhibit 1 in evidence. 
Do you know wha Eis? 

A Yes, a discharge. 

Q It is United States Department of Commerce 
certificate of discharge of merchant seaman, is it not? 

A Correct. 

Q Isn't it a fact, Mr. Geiger, that when this is 
issued by a master of tic vessel, the master is acting as 
a Shipping Commissioner? 


A No, he is not. 
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Q Would you read the Mottom part of that, please, 

where it says "Note"? 
(Exhibit read.) 

@) Did the captain sign on the line signature for 
Shipping Cominsionsc? 

A He did. 

Q This vessel, the American Eagle, was the vessel 
which at that time more or less stayed out in the Persian 
Gulf area, isn't that so? 

A She was »sut there quite a while. 

9) Prior to December of 1971 how lona had the vessel 


been out in the Persian Gulf? 


A I couldn't say right offhand. 

Q What is your best estimate? 

A Prior to December when? 

Q 1971. 

A Perhaps the entire year, but not particularly in 


that one area. 

Q It did not make any port in the United States 
for the year before December, 1971? 

A I don't believe so, but I couldn't swear to it. 

Q Subsequent to December, 1971, how long was this 
vessel out there? 

A I could not say. 
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Q What is your best estimate as paymaster for paying 
off this vessel?. 

A But I don't know how long the vessel was out 
there. It could be six months or eight months, whatever. 

Q Would you say that this vessel had been out there 
between that period of time at least two years? 

A Approximately. 

Q Without arriving in any American port? 

A Right. 

Q It is only an American port where you are going 
to find a Shipping Commissioner, isn't that so? 

A Yes. 

Q The procedure of the company was to take me: rom 


the United States and send them out by air to that vessel 


out there to relieve other men working, isn't that so? 


A That is true, if they were relieved, yes. 

(@) Exch time a man relieved another man or took 2 
vacation or avuything, he left the vessel, isn't that so? 

A That is right. 

Q And the company paid him, isn't that so? 

A He would be paid. It depends on whether the 
man elected to do so. 

Q He would be entitled to the wages he wants when 


he left the vessel, isn't that so? 
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A He is entitled to, but he can ask the master for 
At. 

Q The ship wouldn't be operating if the company 


continually failed to pay its men, isn't that so? 

A That is right. 

Q So that these men were paid and you were pay- 
master and you made sure they were paid, isn't that so? 

A In many cas 3s they returned with a voucher similar 
to the one Mr. Gilbert has. 

Q And when they came with the voucher? 

A I send them to the Shipping Commissioner to sign 


off the articles and then pay. 


Q But that is only done in New York? 
A Yes, sir, 17 Battery Park. 
Q Are you saying that there is a requirement of 


this shipping company that no man on that vessel could be 

paid until he returned to New York, went down to the Coast 
Guard and signed some kind of paper and came back to your 

office; is that what you are telling us? 

THE COURT: He didn'ec say that. Those people 
who came back with Exhibit 1 had to go to the Shipping 
Commissioner to sign befcre he would pay them. He doesn't 
say he couldn't get paid on the vessel if he wanted to. 


(@) So that, Mr. Geiger, the operation of this vessel 
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that so? 


A 


Q 


obtainwhen 


A 


it to me. 


Q 


is when a man left a vessel he is entitled to be paid, 
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isn't 


If requested so, yes. 

And was the only discharge he was required to 
he left the vessel Plaintiff's Exhibit 1? 

The only discharge he did obtain. 

That is the only one he could obtain? 


I have not seen this discharge ; °for2 you showed 


Wouldn't the vessel have a copy of discharge? 
MR. RYNIKER: Objection to that. 
MR. OLMAN: Withdrawn. 


Mr. Geiger, you knew that Mr. Gilbert was dis- 


charged from the vessel on May 20, 1972, isn't that so? 


A 


Q 


A 


Q 


Yes. 
You knew he had wages coming to him? 


Yes. 


You knew or at least assumed that the '«.r woule 


have actedproperly in discharging Mr. Gilbert with the proper 


papers, isn't that so? 


A 


Q 


Yes. 


You also knew that Mr. Gilbert was entitled to be 


paid at that time? 


A 


I had no objection to paying Mr. Gilbert if he 
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presented himself. 

Q It is not my question, Mr. Geiger. You also knew 
that Mr. Gilbert was entitled to be paid on May 20, 1972, at 
the time he was -- 

THE COURT: If he asked for it. He said yes, if 
he asked for it. Mr. Gilbert says he asked for it and they 
wouldn't give it to him. 

MR. OLMAN: No further questions. 

REDIRECT EXAMINATION 
BY MR. RYNIKER: 

Q On the day's travel allowance, Mr. Geiger, based 
on the testimony of Mr. Gilbert, is he entitled to this day's 
travel allowance? 


A As brought out in the testimony here, he would be 


entitled to another day's travel time, since he left the 


vessel late at night, but looking at the voucher you cannot 
determine what time he left. 

If he left in the morningand arrived back in New 
Y \ the same day, but if he left at night he would have heen 
traveling the next date and would be entitled -- 

THE COURT: Let me understand something. If he 
left the port of discharge at 6.30 in the morning and traveled: 
west seven hours' difference in time so he could get into 


New York technically on the same day, you only give one day's 
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THE WITNESS: He would be arriving back on the 
same date that he was getting off. 
Q Will you explain if you can? 
THE COURT: I traveled coming back and it took me 


22 hours and you will give me a day's pay for sitting up 


there for 22 hours? I only have to work eight hours a day 


to get a day's pay. 

MR. RYNIKER: Plus he gets a day and plus an 
extra day for travel. That is it. 

THE COURT: He got off on the 20th? 

MR. RYNIKER: He got paid that day. 

THE COURT: He is entitled to the 2lst you say? 

MR. RYNIKER: Yes. 

THE COURT: Plus the day, he is entitled to the 
22nd also? 

THE WITNESS: No, the 2lst. The day he was 
traveling back. He got off the 20th. 

THE COURT: I repeat what I said. If he was 
told at 6.30 on May 20 to leave the vessel and he left the 
vessel the one-day travel would mean the 20th, wouldn't it? 

MR. RYNIKER: Yes. But in this case, your Honor, 
since he did not leave the vessel until late at night, I am 


agreeable on behalf of my client that he is entitled to an 
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extra day for travel. 

MR. OLMAN: Your Honor, it is clearly set forth 
in the union regulations, which is Plaintiff's Exhibit 4. 

THE COURT: He says he is confessing that you 
are entitled to one day's travel pay. Are you telling me 
he can't confess? 

MR. OLMAN: I welcome the confession. 

2) Mr. Geiger, do you pay off crew members in other 

cities than New York? 


A Definitely. 


THE COURT: I understand it, the issue is did he } 
ask and was he refused? 
MR. RYNIKER: No further questions. 


THE COURT: All right, thank you, Mr. Geiger. 


(Witness excused.) 
THE COURT: Next witness. 

PRUAPRN CLs P, P.O WE RS; called as a witness 
op. behalf of the defendant, being first duly sworn, 
testified as follows: 

UIRECT EXAMINATION 

BY MR. RYNIKER: 

Q Mr. Powers, what is your present employment? 
A I am presently employed as master on tle S.S. 


American Eagle, and I was on my annual vacation. 
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Were you the master of the American Eagle on May 


I was. 

Q Can you tell us as of May 20, 1972, how long the 
American Eagle had been out of the United States? 

A Two to two and a half years. 

Q What weas was she operating in? 

A In the Far East, normally loading in the Arabian 
Gulf and taking the product on MSC charter to different Navy 
or Air Force base installations in the Far Fast. 

Q What is MSC? 

A Military Sealift Command. 


Q What type of charter? 


A The ship has been on a cvc charter for the Navy ~ 


1965. 


Q Who directs the movement of the vessel, what ports 


The United States Navy. 
What is the particular agency person? 

A Well; someone in Washington, MSC home office tells 
the front office of my company where the ship is to go and 
these messages ultimately are relayed to me. 

Q The voyage that we are talking about here that 


encompasses May of 1972, what took place, if anything, with 
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respect to the schedling of loading and discharging ports? 

A The chip had left Hambel, England, and we were led 
to believe that the ship was going to head into the 
Kingdom of Bahrain and approximately three days prior to 
arrival in Bahrain the ship was then told that it would not 
load in Bahrain first, it would to the Port of Ras Tanura, 
Saudi Arabia, and load part cargo and then proceed to Bahrain 
for the rest of the cargo. 


‘ow long have you been serving on the American 


I went aboard the American Eagle in April, 1959. 
You served on her continuously? 

Yes. 

What job did you have before that? 


A Initially I was the third mate and I was second 


mate and chief mate and ultimately master. 


Q What job did you have prior to 1959? 
A [I was in the United States Navy for 15 years. 
Did you retire, sir? 
A I got out of the Navy and I got in the present 
employment and I got in the Navy Reserve and Ii retired out 
of the Navy Reserve as a Lieutenant Commander this past July. 


Q How long have you served as master on the 
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A Since 1969. 

Q Can you tell me if during the voyage that we 
talking abovt here what kind of watches were maintained 
the vessel? 

A Sea watches, the men stand four on and eight 

Q Can you tell me what time the American Eagle 
arrived in Ras Tanura on May 20, 1972? 

A Vaguely. It was just after midnight, the wee 
hours of the morning. 

Q Do you know how long the vessel remained in Ras 
Tanura on that day? 

A Well, itstayed in Ras Tanura on the 20th unti! 


midnight. Then on the 2lst it stayedprior to the actual 


departure, somewhere around 0400, 0430 on the 2lst of May. 


MR. RYNIKER: Would you mark this for identi- 
fication, please. 
(Defendant's Exhibit H marked for 
identification.) 
Q Captain, I show you a document marked Defendant's 
Exhibit H for identification. Can you tell me what that is? 
A This is the deck logbook of the S.S. American 
Eagle “rom the period of 5/4/72 through 6/5/72. 


MR. RYNIKER: I offer this in evidence as Fxhibit 
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MR. OLMAN: One question on the voir dire. 
VOIR DIRE EXAMINATION 
BY MR. OLMAN: 


Q Is this the rough log or the smocth log? 


A That is the smooth log. 
Q Where is the rough log kept? 
A Aboard the ship. 


MR. OLMAN: No objection. 
(Defendant's Exhibit H for identification 
received in evidence.) 
BY MR. RYNIKER: 

19) Would you refer to the exhibit for the davs May 20 
and 21, 1972, and refresh your recollection about the times 
you gave? 

A The ship had arrived on May 20 030, which is a 
half-hour after midnight on the 20th. 

9) What time did she leave? 

A It ‘as in port the rest of the day through the 
20th and on the 21st, the ship had a departure on 0506 in 


the morning. 


re) Did you discharge any cargo in Res Tanura? 
A No, we loaded part cargo of jet fuel. 
2) At the time the vessel departed was Mr. Butler 
eboard? , 
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Yes, he was. 
How many times had you been in Ras Tanura prior 
1972? 
Just a guess, some 15 or 20 times. 
That is your best estimate? 
A Yes, sir. 
Q When did you learn that Mr. Butler was to return 
to the vessel and Mr. Gilbert was to be terminated? 


A I got a telegram from the company stating that Mr. 


Butler would rejoin the vessel and T have a copy of it. 


QO Would you produce the copy, please? 
(Handed tc counsel.) 
MR. RYNIKER: Will you mark this, please. 
(Defendant's Exhibit I marked for 
identification.) 
Q Did you receive this telegram aboard the vessel? 
A Yes, it came aboard and was received by the radio 
operator and ultimately I get the original or the first copy. 
MR. RYNIKER: I offer this as Exhibit I. 
MR. OLMAN: No objection. 
(Defendant's Exhibit I for identification 
received in evidence.) 
0) Captain, referring to your loqbook, can vou tell 


me what day of the week May 20, 1972, was in Ras Tanura? 
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.@) I show you Exhibit 2 in evidence, which is 
identified as the pay voucher given to Mr. Gilbert. 
Did you prepare that document? 

A Yes, I prepared it and signed it. 

Q Can you tell us what the reason is for the 
difference in amounts on the two documents? 

A Well, there is some 17 hovurs' difference in 
overtime, the penalty time, and there is 12 hours of special 
rate of $5.26. The overtime varies from 533 hours on my 
work sheet to 550 hours on the finished typed-up ove’ ‘ime 
sheet. The base pay comes to the same and the slop chest 
entry is the same, 

The withholding tax would be different, the Social 


Security is the same because Mr. Gilbert either -- the way 


I figured would have paid the maximum that he was supposed 


to pay for that year. 

So the basic difference is 17 hours more overtime 
on the completed voucher and then the difference in the with- 
holding tax is to reflect that 17 hours. 

THE COURT: Let ma see, the hours on Exhibit 2 
are 17 hours greater than Exhibit C? 

THE WITNESS: Yes, sir. 

Q Do you know what the reason for that was, Captain? 


A I prepared this several days in advance and they 


SOUTHERN DIST) ICT COURT HE PORTERS U.S. COURTIIO 
FOLEY *.0) tana tle Ww an ta . 


tr 


mw 29 wt 


| rpé63 Powers-direct 


would be doing repairs i the engine room and Mr. Gilbert 

was working overtime anda I just couldn't predict two days 

or two and a half days or whatever it was in advance as to 
how many hours it would take him to conplete the specific 

job. 

Q Where did you get the final overtime fivure from 
that you used in Exhibit 2? 

A The chief, like after we get in port or get to the 
dock, put it that way, the chief would then bring me his over- 
time sheet and predicated on the agent's word that Mr. 
Gilbert would be taken off at noon, the four hours is 0490 
to 0800 on Saturday morning, would be part of that 17 hours, 
but the chief would give it to me completed. 

Q How was the disputed overtime handled for Mr. 
Gilbert? 

A Well, someone writes down what he thinks is over- 
time, what he has coming. It is submitted to the depart- 
ment head. The department head weexly, normally on 
Monday, would collect the sheets and look at them and check 
them over. 

Work done, that he knew was done, and if there 
was a difference of opinion he would get the man involved and 
see perhaps there is something he didn't know, discuss it, 


come to a meeting of minds if possible. 
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I. there was no meeting of the minds, the item 
would then be put on what we call the disputed overtime 
sheetand held until payoft time. 

@) Then what happened with the sheet then? 

A At the payoff time, the way the union agreement 
would normally be handled he would be in Continental United 
States, there would be a patrolman from the particular union 
in discussion and the master, perhaps Captain Marshall or 
someone from the company and the man involved would get 
together and they would discuss these particular disputed 
overtime hours. 

If they could not come to a meeting of the minds, 
the thing could eventually go to the union where they have 


machinery set up to handle disputed overtime sheets and 


ultimately  * could go to arbitration. 


Q What about in foreign ports? 

A There is no union representatives normally in 
a foreign port, so in a case like Mr. Gilbert's, there is no 
one there to argue for him in this particuJar matter and 


according to the agreement, he suvmitted this overtime, 


the chief gleaned all the disputed hours, pvt it on a separate 


sheet and gave his interpretation as to why the overtime 
disputed, it was passed to me as per the agreement. I1 had 


it, it would then be forwarded to the company, a cony given 
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to Mr. Cilbert's union, and then they normally would cet 


3 | together and thrash it out. 

4 Q I show you Exhibit B in evidence. Are those the 
5 disputed overtime sheets for Mr. Gilbert? 

6 A Yes. And, as I say, gleaned from the submitted 


~ 


sheets by the chief, -yped up on a special qroup of sheets 
8 called the disputed overtime and then passed on to me and 
9 I would send copies to New York and give a copy to Mr. 


10 Gilbert, the chief would keep a copy and the company and 


1] everybody Geis a copy. 

12 THE COURT: We will adjourn now for Lunch and 
ms 

13 resume at 2.15. 


(Luncheon recess to 2.15 p.m.) 
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DIRECT EXAMINATION CONTINUED 
BY MR. RYNIKER: 
Q Captain vowers, who made the arrangements for 


the repatriation of Mr. Gilbert? 


A My company office in New York. 

Q Did the agent in Ras Tanura have anything to do 
with it? 

A He ultimately executed the comnany's desires in 
this matter. The company sent a message or a Telex to the 


agent in Ras Tanuim telling him who would come to the ship, 
who would get of: the ship and how they wanted them handled, 
whether they should be flown, tyne of transportation and 
such. 

Q What type of arrangement did the agent make for 
Mr. Gilbert? 


MR. OLMAN: Objection to what the agent did. 


THE COURT: I assume we have some indication. 
A The agent would procure a firstclass -- 
THE COURT: What happens here. What happened 


in this case with Mr. Gilbert? 


THE WITNESS: Your Honor, I never saw the ticket, 
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but the ticket was purchased for Mr. Gilbert to fly from 


Saud a Arabia to the City of New York firstclass air 


transportation. 


Q What time was Mr. Gilbert scheduled to leave the 
vessel? 
A After the American Eagle was cleared by local 


customs and immigration people, the agent comes aboard and 
we handled different things that have to be handled and one 
of the things is a discussion with the agent about when isthe 
second engineer comingand when is Mr. Gilbert going. I 
would have to know when Mr. Gilbert is yoing, he would tell 
me when Mr. Gilbert would leave, leave that day. 

Q How far is Ras Tanura from Dahrahn? 

A I measured it off on a nautical chart and it is 
approximately 45 miles by my reckoning. 

9) How far is Ras Tanura from Bahrair? 

A Bahrain, in a straight line would be about four 
miles. By sea going through one channel, shallow water 
channel, is 90 miles, the long way around tpt certain 


tankers would take, it would be I thint 110 to 125 niles. 


@) Did you sign the original of Mr. Gilbert's pav 
voucher? 
A Yes, I did. 
Q Did Mr. Gilbert ask you to + ka him to the United 
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States Consul? 

A At the time of Mr. Gilbert's discharge he wanted 
to go to see an American Consul in Ras Tanura to present 
certain things to the consul, but there was no consul in 
Ras Tanura. 

THE COURT: We says that he was discharged -- 
what time of day was that? 

THE WITNESS: Your Honor, to the best of my 
recollection it was in the morning, early in the morning. 
BY THE COURT: 


Q At that time Mr. Gilbert said to you he wanted 


to see the consul at Ras Tanura? 


A Yes, sir. 

Q Why did he want to go and see him? 

A He wanted to get the disputed overtime claim 
settled. 

Q What did you say to him? 

A I told him there was no American consul in Ras 


Tanura for me to take him to. 
O What did he say in reply to that? Tell us what 


happened. 


A He and I got into a discussion, had a difference 
of opinion, He did not want to leave the ship and I told 
him, "Your replacement is coming from the States, you are a 


relief man, your employment is going to be terminated 
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because the regular man who is on the job is coming back. 
Therefore, I have to send you back to the States. You 


are excess baggage and I have no room for you on the ship, 


legal right to carry you and keep you and therefore you 


have to go and there is a machinery in your union agreement 
to take care of disputed overtime. 

"You can disagree, I can be wrong or I can be 
right, but it is not up to me. I have disputed it, the 
machinery will be put into operation to ultimately determine 
whether you got the money coming or not. It is beyond my 
capability." 

I continued in this vein with Mr. Galbert and 
actually got to the point where I was nleading with Mr. 
Gilbert to please go. I can't physically push him over- 
board, I can't shoot him, but I wanted him to go and he did 
not want to go because of this contention over the disputed 
overtime. 

So finally he said he would go and"I will sign the 
two sheets of the articles which is the release sheet, I will 
sign it under protest," which he did. 

THE COURT: Go ahead. 

BY MR. RYNIKER: 
Did Mr. Gilbert ask you to carry him to Bahrain? 


I don't recall this conversation, no, sir. 
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Q If he had would you have carried him there? 
MR. OLMAN: Objection. 


THE COURT: Sustained. 


Q Did you make any threats to Mr. Gilbert at any 
time? 

A Never. 

Q Did you threaten to have him jailed if he didn't 


leave the ship? 

A I emphatically did not. 

Q Will you please, Captain, in your own words tell 
us what happened with respect to the payment of his earned 
wages? 

A Mr. Gilbert had so many dollars coming to him. 
I figured out his pay. As he stated, I gave him so much 
in cash and I gave him the rest in a voucher. 

Q Mr. Gilbert on deposition states -- 

THE COURT: Wait, don't tell me what is in this 
deposition. I want to know what he said to you and you 
said to him on the morning of May 20 on board your vessel. 


A I paid him the cash that he wanted, your Honor, 


and then I gave him a voucher for the rest, which is the 
normal thing at sea. 


THE COURT: Did he ask for the rest of the money 


in cash? 
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THE WITNESS: No, your Honor, he did not. 
THE COURT: Did he ask for it by check? 
THE WITNESS: I can't write checks, he couldn't 
me. 
THE COURT: Did he ask you? 


THE WITNESS: He did not ask me for his total 


payoff in cash. 


in cash? 


recently. 
1) 

evidence. 
A 
Q 


A 


THE COURT: Did he specify the amount he wanted 


THE WITNES Yes, sir, your Honor, he did. 


THE COURT: How much? 


"HE WITNESS: I thought it was $1090. lia alleged 


Do you remember? 


I have looked it up. I haven't look it up 


To my recollection it was $1000. 

Captain, I show you Plaintiff's Exhibit 1 in 
Did you prepare that document? 

Yes, I did. 

Did you sign that document? 


Yes, I did, signed on the bottom line, three 


places to sign. The top line for the seaman, the middle 


line for the master of the vessel and the bottom line for 


the United 


States Shipping Commissioner or master of the 
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In where the master would rormally sign I have 
typed a note "Man completed vacation relief and no U.S. 
consul available so paid off by master." On the bottom 
line the Shipping Commissioner would sin, I put my name, 
I signed my name. 

I also scratched out at that time the U.S. 
Shipping Co ':.issioner and drew a line through it, so the 
only thing remaining under this is "or master of vessel." 

Q Did Mr. Gilbert on May 20 demand rayment of an 
extra month's wages? 

A He did not. 

@) Wha® did Mr. Gilbert say to you, if anythinos, about 
medical problems? 

A He mentioned to me that he wanted a master's 
certificate, 'rhich was issued to him. 

(@) What did Mr. Gilbert say toyou, if anything, 
about transportation? 

A I can't recall any specific -- I mean discussion 
with Mr. Gilbert over transportation. Tt was arranged 
as per the union aqreement to send him back to the port of 
engagement, which was done. 

(9) What was the nature of the cargo you loaded in 


Ras Tanura? 
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We were loading JP4 jet fuel. 

MR. RYNIKE’ I have no further questions, your 
Honor. 
CROSS EXAMINATION 
BY MR. OLMAN: 

@) Captain, before the ship arrived in Ras Tanura, 

not a fact that Mr. Gilbert asked for a $2000 drew? 

A Mr. Gilbert had to put in for a draw because 
money wasS given to him. 

(@) So he did ask for a draw before arriving in Ras 
Tanura, isn't that so? 

A Yes. 

(@) What is a draw? 

A A draw is an advance on the man's wages. 

Q That is a customary thing for a seaman to have, 
for money available to them when they arrive at another port, 
isn't that so? 

A Yes. 

Q The money that you gave him in Ras Tenura, that 
was part of his draw, wasn't it? 

A Yes. 

Q As a matter of fact, he asked for $2000 draw and 
received a $2000 draw in Ras Tanura, isn't that so? 


A Yes. 
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Q The release sheet that you spoke about, that is 


the articles of shipment, isn't it? 


A Yes. 

Q The large sheet of every seaman or sailor signs 
when he boards and is discharged from the vessel? 

A Yes. 

Q That is the official discharge fron the vessel? 

A Yes, sir. 

Q Whether under protest or otherwise? 

A Yes, sir. 

Q In foreign ports you as captain are actually 


acting in the capacity of a Shipping Commissioner? 
A No, sir, I don't believe I am. 
MR. RYNIKER: Objection. 
THE COURT: Who else would know better what the 


answer is? 


A I say I don't think I am a Shipping Commissioner, 
your Honor. That is an official title. I don't have it. 
Q Now, Shipping Commissioner is not a -- when we 


talk about a Shipping Commissioner we are talking about a 
United States Shipping Commissioner? 

A Yes, sir. 

Q They are only available in the United States, 


aren't they? 
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A There is no Shipping Commissioner in Ras Tanura 
or any foreign po-t but the United States. American 
consuls act as Shipping Commissioner in foreign ports. 

Q Where an American consul is unavailable as a 
Shipping Commissioner you as captain of the vessel have the 
power and the legal right to discharge a man, isn't that so? 

A I initiate the process but I do not complete the 
process. 

Q When he signs these articles of discharge the 
process is completed? 

A No, sir, it is not. 

19) What is left to do? 

A In foreign ports when I pay a man without the 


benefit of consul, eventually he has to appear before a 


consul official somewhere, whereupon a State Department form 


known as a seaman's action, a muitiple-carbon form is filled 
out, the place, the date, the name of the ship is put on it 
and he puts the man's name, wherehe got off, the wages paid, 
wages de and the circumstances to why he is not phv's:ically 
being paid off in front of this consular official. 

Copies are sent to Washington, I am given a copy 
to go with my articles so that the articles at their expira- 
tion are comple ted and sent to the Coast Guard in Washington. 


There will be a form to show what happened to this 
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man. He came on the articles by a Shipping Commissioner and 
left and this shows how he left. 

Q On this discharge, Captain, on the bottom of it 
where it says, "Whenever the master performs the duties of a 


Shipping Commissioner under this Act," as master of vessels 
for many years, what does that mean? 

A When the ship runs coastwise and you are on 
coastwise articles the Shipping Commissioners are not used 
by going from New York to Miami, the man is then discharged, 
no Shipping Commissioner is used and you sign on the bottom 
line, which is the United States Shipping Commissioner's 
line or the master's line. 

I would sign the third line because I am then 
acting for the Shipping Commissioner. 

Q All right. n any event, the seaman becomes 
discharged in a foreign port, if he wants it he is entitled 


to his full wages? 


A Yes, sir. 

oO In cash? 

A Yes, sir. 

9] Incidentally, when did Mr. Butler arrive on the 
vessel? 

A He arrived some time after the vessel left the 


dock the morning of, I think, the 2lst, and to the best of 
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my knowledge, I would say around 0400 in the morning. 

Q 4 o'clock in the morning? 

A Yes, somewheres thereabouts. 

Qo May 21? 

A This is Sunday morning. 

Q The day after Mr. Gilbert was discharged? 

A Yes, he left on the 20th. 

Q So that when Mr. Gilbert left the vessel Mr. Butler 
was already on this vessel? 

A No, sir, he was not. 

THE COURT: I understand this. Did they expect 

Mr. Butler in on the 20th and the agent therefore has to 
arrange to take Mr. Gilbert off on the 20th. The fact 


that Mr. Butler for some reason beyond his control doesn't 


get there till 4 o'clock this mornina, I don't think entitles 


Mr. Butler to any more pay unless you tell me where the 
agreement has it. 

MR. OLMAN: Well, your Honor, the point I am 
talking about is that Mr. Gilbert testified he was hired 
as relief to relieve Mr. Butler. When Mr. Butler 

THE COURT: Is there any written indication 
what his term of employment was? 

MR. OLMAN: No, your Honor, that is the custom. 


THE COURT: Ask him what the custom is. 
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MR. OLMAN: I dor.'t know whether I should ask 
him that question. 

THE COURT: Then produce the witness. But I 
cant believe that a man is told that he is going to be on 
this vessel while the relief man is on vacation, the person 
goes on vacation and when vacation is up and the man is a 
little delayed, I don't think that the plaintiff is entitled 
to an extra day's pay. He was to be off this vessel. 

MR. OLMAN: But what we claim is that Gilbert's 
term of employment is not to leave that vessel until the 
relief arrives on that vessel. Otherwise the vessel is 
shorthanded an officer. 

THE COURT: That is their problem. I think 
that is your problem. 

MR.OLMAN: That is the purpose of the rule or 
understood rule that one man relieve another on the vessel 
the same as -- 

THE COURT: This man, the fellow got there. 

MR. OLMAN: The watch officer might r2lieve 
another watch officer on the vessel. Otherwise -- 

THE COURT: You better get me some proof of 
that. It a man is supposed to he on the vessel on May 
20 the defendant is entitled to arrange for the relief 


or repatriation of the plaintiff on May 20. 
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Now, he is told, “You leave at 12 o'clock so 


whatever arrengements we have made you can leave," and it 
turns out that the person whom he was relieving doesn't 
show up until 4 o'clock the next mornina tor conditions 
beyond his control, I don't think the plaintiff is entitled 
to another day's pay. 

You are going to have to show me that the employ- 
ment here of this plaintiff was that he has to physically 
Stay on the vessel until the man he had relieved is physically 
back on the vessel. 

MR. OLMAN: That is the testimony of the vlaintitt, 
your Honor. 

THE COURT: I won't buy it. It doesn't make any 
sense. 


BY MR. OLMAN: 


Q This telegram that you received doesn't say when 
Mr. Butler was to arrive at the vessel, does it? 
A No, sir, it doesn't. 
Q You didn't know? 
THE COURT: But the agent knew when he came on 
board the vessel. 
9) You didn't know when you received this Telex when 


Mr. Butler was arriving? 


A It doesn't state it, but he was te arrive on the 
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20th. ie was to get there on the 20th. 
@) When did you find this out? 
A The ship I got put the time. 

THE COURT: He knows when the ship is qeing to be 
in Ras Tanura and he only knew when it was going to be there 
because they told kim to stop there on the 20th. 

Q Captain, isn't it a fact that a vessel must, 


barring an emergency, sail with a ful] complement of engineers? 


O So that if one engineer is discharqded before he 
is relieved, there is a possibility that the ship would not 
rave a full complement of engineers, isn't that so? 
A Under the conditions that prevailed on the Americar 
Fagle at that time it was covered. 
2) T am asking you, Captain, wonldn't that be so? 
MR. RYNIKER: Objection. 


THE COURT: Overruled. 


A [I can tell you what happened to me on the American 
RFagle. 

@) Is that true or not true? 

A Give it to me again. 

(@) Let me put it this way: as master of the vessel 


part of your duties is to see that you have a full complement 


Of engineers on this vessel at all times, isn't that so? 
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Yes, sir. 

(0) So that if you discharge one engineer before he 
is relieved by another engineer, there is a possibility 
that you would not have a full complement of engineers on 
the vessel, isn't that so? 

A It is a possibility. 

Q So that wouldn't you be acting in your best 
judgment as captain to see that when one enqineer leaves 
vessel another engineer is there to take his lace? 

THE COURT: Not necessarily, no. He has beer 
advised that the man is going to be there on the 20th. 
The agent also told him that he is to be there on the 207th 
and arrange for Mr. Gilbert to leave on the 20th. That is 


sufficient for a person to rely on the coming of Mr. Butler 


on the 20th. 


MR. OLMAN: I won't pursue it, your Honor. 
QO Captain, this telegram refers here to the Lamby 
letter? 
A Yes. 
is Lamby a union representative? 


Yes, sir. 


The letter they a.c referring to, that was 
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THE COURT: He is entitled to look at a document 
that you showed the witness to refresh his recollection. 
MR. RYNIKER: I know what it is. I have a copy. 
MR. OLMAN: I offer it in evidence 
MR. RYNIKER: I object to it. 
THE COURT: Sustained. 
QO Captain, is thereanairport in Ras Tanura? 
A Possibly something belonging to the Ramco, the 
oil company, but not a commercial airport. 
Q That is in Dahrahn? 
A Yes, sir. 
() That is about how far from Ras Tanu ra? 
A A good hour, I guess. 


Where there is a United States American consular 


Yes, sir. 
Is there one in Bahrain, too? 


Actually the Embassy is in Bahrain. 


Did you go to the Embassy in Bahrain with respect 


the discharge of Mr. Gilbert? 


A I would have to refresh my recollection. 


How would you refresh it? 


A If I could s2e2 the official logbook. Dees anyone 
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That is not it, this is a Federal documen* issued 

by the Coast Guard. 

a) Isn't this the deck logbook? 

A Yes, the official logbook is government-owned 
and filled in and returned to the government. 

Q Isn't this the logbook of the vessel required 
by you as the master .o maintain? 

A Yes; six, L028. But it is entirely separate 
document required by the Federal Government. 


Q Would you make any entry in this loqhbook as ‘io 


whether you saw the United States consular officer? 


ml 


A No, sir, it would be in the Federal. 

Q Would you consider seeing the United States 
consular officer for something that took place on a ship, 
a matter of interest to the ship's owners? 

MR. RYNIKER: I object to that. 
THE COURT: I don't know what it means. 

Q You don't recall whether you saw the American 
consul in Bahrain or not, do you? 

A NO; Sir, “I -do not. 

MR. OLMAN: May I have this marked as an exhibit. 
(Plaintiff's Exhibit 13 marked for 


identification.) 
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Q Is it required when an officer arrives on board 
a ship to log him in? 

A No, sir. 

Q Is there anything on th» .":sel where you note 
discharye of one man and *he employment of another man? 

A Each is on articles themselves and initial the 
logbook and the personal data sheet, which is a company form. 

Q Have you been up to the United States consul 
offices in Dahrahn? 

A Yes, sir, I have. 

2) The way you would get there is by going throuqh 


Ras Tanuraad driving up there? 


A Yes; six. 

Q That would take about an hour? 

A Yes, sir. 

Q You bad a ship's agent in Ras ‘ranura, isn't that 
so? 

A Yes, sir. 

Q Who acts or acted on behalf of you and the vessel? 

A ¥8s, ‘Six. 

Q As a matter of fact, on May 20, 1972,there were 


several of the company officers ahoard this vessel, weren't 


there? Do you recall? 
A Sir, referring to merchant officers aboard my 
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ship or stationed on the ship or peop)e from my front 


Q From your office. 
A No, sir. This is May 20? 
May 20. What is that? 

A It means that you basically have no illness 
aboard, you have a clean bill of health, healthwise. 

Q Was the fact that Mr. Gilbert signed off under 
protest something that is required to be placed in the ship's 
log? 

A No, sir. 

Q Will you consider the fact that he signed off 
under protest be an incident that would affect the interest 
of the owners? 

A Yes, sir, and I told them. 

Q You would consider it? 

A Yes, sir. 

Q Would you also consider the fact that he did 
take all the pay with him when he left the vessel an 
interest affecting the interest of the owner? 

MR. RYNIKER: I object to that. 
THE COURT: Overruled. 
A It would, and I so told the company. 
QO I show you Defendant's Exhibit H for identifi- 


cation and ask you to read paragraph 17 of the instructions 
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- on the logbook. 
3 A 17? 
} @) Yes. 
9 A "Any incident however trifling aftecting the 


interests of owner of the ship or the owners of the cargo 
7 will be subscribed in the log." 

MR. OLMAN: I have no further questions. 

THE COURT: Sure, you do. Is this the sort of 
incident that should have been referred to the loqbook? 


1] MR. OLMAN: The answer is yes, sir, affirmatively. 


THE COURT: You didn't put the question. 


O Is it recorded in the logbook? 
I A No, Sir, it is not. 
1 THE COURT: Why not? 
16 THE WITNESS: I did not think it of sufficient 


interest to notify the company, sir. 

18 MR. OLMAN: No further questions. 

19 REDIRECT EXAMINATION 

20 BY MR. RYNIKER: 

21 ) You testified that you were up to the consul 


in Bahrain. How many times is that? 


23 A One time. 
2A Q For what reason? 
29 A I had a narcotics problem on my ship. I dis- 
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cussed it with the Suida boarding officer. 1 thought it 
was of sufficient interest and they arranged for me to ao 
up and discuss it with the American consul in Dahrahn. 
MR. RYNIKER: Thank you. 
THE COURT: You may step down. 
(Witness excused.) 
THE COURT: Next witness. 
MR. RYNIKER: Mr. Marshall. 

W. Pa eS Ae Be called as a witness 
on behalf of the defendant, being first duly 
sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. RYNIKER: 


0) Mr. Marshall, are you presently employed and 


what are your duties? 


A American Foreign Steamship Corporation, which is 

the parent corporation of American Eagle Tankers Corporation. 
I am vice-president handling the Operations, 

personnel, maintenance of the vessels. 

(6) Now long have you had that job, Captain? 

A As vice-president, about eight years. 

Q How long have you been with the company? 

A 30 years. 


What job did you have before that? 
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© A As port captain, assistant port captain and now 


vice-president. 


4 Q Have you ever sailed as master? 

9 A Yes. 

6 Q How long? 

7 A About one month. 

° Q Did you ever have anythina to do with the arrange- 


ments for Mr. Butler to return to the vessel? 


10 A Yes. 

2 Q In May, 1972? 

12 A Yes. 

Is 0) Will you tell us what was done? 

M4 A His vacation time was up and we had received 


information from the Navy in Washington that the ship was 
going to Bahrain. We booked the flight for him to leave New 


York on the 18th of May and arrive on the 19th. 


18 72 hours out of the port the master radioed B-hrain 
19 || and asked for specific loading instructions. They advised 

20 him to go to Ras Tanura. 

21 We cancelled the flight to Bahrain on the 18th 

2s and arranged for another flight for Mr. Butler to leave on 

a3 the 18th from Boston and arrive on the 19th. 


2A Oo Do you recall if Mr. Butler arrived there on the 


a 19th? 
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A No. He was delayed enroute by some plane 


stoppage in Frankfurt, Germany, and proceeded on to Beirut, 
where he spent the night and arrived some time the evening 


of the 20th. 


8) In Ras Tanura? 
A Tn Dahrahn,. 
.@) Captain, did you become involved in the overtime 


dispute that Mr. Gilbert had on the American Eagle after he 


got off the vessel? 


A Yes. 
@) What was your involvement? 
A First, I believe in April T received a call from 


the MeBA in Now York saying that they had received a telephone 


call from England, from the chief engineer of the vessel, 
Mr. Coleman. 

He also stated that Mr. Lamby had received some 
letters regarding watch standing. Later we received a copy 
of the letter that Mr. Lamby had written to Mr. Gilbert 
regarding watch standing. 

QO What happened after that? 

A This letter, the entire understanding that I had 
of this was the fact that the first assistant did not stand 
watches on weekends. He would take a day watch but not 


take a weekend watch. 
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2 


< We immediately called Mr. Butler who was ashore 
3 and also Mr. Burns, the chief engineer, who was ashore, 


4 and both stated that the sea watches were always maintained 


uN 
9) 
3 
for) 


they had been and consequently the ship had been sailing 
6 for about 13 years with this arrangement, and that is 

( watches were maintained at sea and in port. 

And that in every port the ship had been in for 

9 many years, when this question had come up about the first 
10 assistant, every patrolman had ruled that he was not to 

1] stand the weekend watch because this deprived the other 


12 engineers of their Saturday and Sunday overtime. 


It amounted to one day out of every four on a 


I rotation basis. We received a copy of this letter and Mr. 

15 Lamby -- 

16 Q What did you do after you received the copy of the 
17 letter? 

18 A Well, we reviewed it and on the basis that Mr. 

19 Lamby says the tanker agreement does not specify this method 


20 | of allocating night watches between the three engineers, 


2 because primarily under normal operations tankers were assumed 


ve to be in por: only a day at a time. 


23 | He continued on to say that in -- 
2A || MR. OLMAN: Are you going to put that in evidence? 
2 | MR. RYNIKER: Do you want to put it in? 
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THE COURT: What is the number? 


MR. RYNIKER: 13, your Honor. 


THE COURT: Is it in evidence now? Anybody 


MR. RYNIKER: I am t going to ofter it. 
MR. OLMAN: I object to him reading it. 
THE COURT: I sustain it. 
BY MR. RYNIKER: 
QO What happened? 
THE COURT: Strike all the testimony regarding the 
letter. Put the letter in. 
MR. RYNIKER: All right, we will put the letter in. 
THE COURT: You want the witness to testify from 
it. It doesn't make sense to me unless you are trying to hide 
something. 
(Defendant's Exhibit J, formerly Plaintiff's 
Exhibit 13 for identification, received in 
evidence.) 
Q What happened with respect to the letter? 
A Well, he said that the first assistant should be 
| included in this rotation of ay watches which actually was -- 
| we had never had this interpretation before. 


MR. OLMAN: I object to the present testimony as 


| to what he actually -- 
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THE COURT: Overruled. He said this letter was 
in relatic:: to a system existing on the vessel for 10 or 
15 years? 
A Yes, sir. And actually with the first 
assistant rotating, we tried to do this before because 
actually it reduced the cost to the ship because it shared 
the overtime more equally, preventing one person from having 
to stand for 15 hours in one day which incurred tremendous 
overtime and possibly up to $75 a day, and we had a ruling 
in writing which we thought to be valid. 
He also mentioned arbitration, which strictly 
said in there that the engineers shall have to work one day 
in each four in port to allow them time off. 
This ship was not only in general freight but in 
Oil and usua'.y in port one day and it was a benefit, 
a financial benefit to us, so in our message when Butler 
returned we advised him in the letter that we suggested that 
this be put in hand. It did not say watches had to be broken, 
watches maintained. The agreement says nothing about watches 
being broken and they are still being maintained. 
6) What happened after that? 
A The next thing we received was a copy of Mr. 


Gilbert's pay voucher and this disputed overtime sheet 


which I believe is B. 
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Exhibit B in evidence. Where did you receive a 

the pay vovcher from? 

A The captain -- I don't know. Mr. Geiger, the 
paymaster, received it in the mail from the captain and he 
brought it to me. 

It included various disputes and particularly 
confinement and @ day watch in excess of eight hours, so we 
had this and had to negotiate it or settle it. 

Q What happenei after you received that? 

A One day in August, mid-August or so -- 

Q What year? 

A 1972. I received a letter -- rather, a telephone 
call from Mr. Colon of MEBA. 


He said that he had a claim for penalty -- rather, 


for overtime and confinement claim for Mr. Gilbert and he 


requested a meeting. 

Q Dic you subsequently have a meeting? 

A On August 22 Mr. Gilbert with Mr. Colon came 
our office and we met in the port engineer's office, Mr. 
Butler. We have two desks and two chairs. He is an ex- 
chief ergineer and also very knowledgeable in this. 

Oo What was discussed at that meeting? 

A Overtime was started and then almost immediately 


it went to the first assistant standing day watches. 
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The fact that he had stood the day watch during 
the week day but did not stand the rotation during the 
weekend. 

Q Talkin? about just port time, Captain, or -- 

A No, atrictly port time. When the ship is in 
port. And we informed Mr. Colon during this five-month 
period, that is alisost the five months Mr. Gilbert was on 
the ship there were only four weekend days involved in this, 
four weekend days, so that if the first assistant nad stood 
this watch, it only meant one day, so Mr. Colon appeared 
embarrassed and he said -- 

MR. OLMAN: I object to what Mr. Colon said. 

THE COURT: Why? 

MR. OLMAN: Mr. Colon isn't. here. 

THE COURT: Mr. Colon, your client talked about 
going to visit with Mr. Colon. 


MR. OLMAN: About statements as to what Mr 


Colon said. 


THE COURT: You don't want it in? ALL wight. 
Q Don't tell us what Mr. Colon said, just give the 
substance of the meeting. 
A The substance of the meeting was the fact that 
only one day which appeared to be eight hours was involved. 


It was requested that we forward a list to the 
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MEBA showing the days in port and watches stood by each man 


and the watch rotation. 


Q Incidentally, Mr. Marshall, were Mr. Gilbert's 
wages discussed at this meeting? 

A Absolutely not. 

Did you offer Mr. Gilbert his wages? 

A I had no idea he had not been paid. 
not offer him. 

Q What happened after that meeting? 

A We prepared a document or list of the watch of 
the rotation with each man's time ani mailed it to Mr. Colon, 
to the attention of MEBA on August 23, 1972, the very next 
day. 

Have you got a copy of that with you? 

I have. 

MR. RYNIKER: Will you mark this, please. 

(Defendant's Exhibit K marked for 

identification.) 

MR. RYNIKER: I offer it in evidence. 

MR. OLMAN: I object to it on the ground the best 
evidence, it is an abstract of the log. I believe they 
have all the logs here. I haven't compared it. 

THE COURT: You may. I will take it. 


(Defendant's Exhibit K for identification 
received in evidence.) 
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1) What happened after you mailed this let 
Marshall? 
A Next we received a letter from the MERA signed 
by Mr. Colon as patrolman for the New York branch, and that 
letter is already here. 
Q Is that the letter markea Exhibit 10 in evidence? 
A That is right. 
Q What happened after that? 
A Well, in that letter there was abswlutely no 
demand for $687. The letter says -- 
MR. OLMAN: I object to what wasnt in the letter. 
THE COURT: Sustained. 
A The letter stated the following claims were being 
submitted -- 
MR. OLMAN: I object to what the latter says. 
It speaks for itself. 
THE COURT: I can read the letter. 
What did you do then? 
A We sent another letter on Septembe? 
Colon saying that his letter -- 
MR. RYNIKER: Let me mark this letter. 
(Defendant's Exhibit I, marked for 
identification.) 


MR. RYNIKER: i offer Le. 
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MR. OLMAN: No objection. 

(Defendant's Exhibit L for identification 

received in evidence.) 

Q After you sent that letter, Captain, then what 
happened? 

A We thoroughly reviewed the claim and prepared a 
six-page answer which was mailed to the MEBA care of Mr. 
Colon. 

MR. OLMAN: I object to that as a self-serving 
declaration. Their position has 

THE COURT: Overruled. They are entitled to 
put their position on the record. 

MR. RYNIKER: Will you mark this. 

(Defendant's Exhibit M received in 

evidence.) 

MR. OLMAN: I withdraw my objection. 

THE COURT: That is part of the conference 
following a representation made by Mr. Colon on hehalf ot 
his claimant. 

Q What happened after you sent that letter, 
Captain? 

A We received another letter from Mr. Colon, 
including two letters that Mr. Gilbert had written, and 


we were requested to review the entire qrievance. 
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MR. RYNIKER: Let me mark this letter. 


a : : 
MR. OLMAN: Are you going to offer these in 
4 , 
evidence? 
MR. RYNIKER: Yes. 
6 
MR. OLMAN: So that there is no misunderstanding, 
I am not concerned with what is in the letter. Lt think 
8 . . . . . . 
1t 1s just cluttering up this matter and I don't know what 
9 
purpose they are offering it fox. 
10 : ; ; 
THE COURT: Because your client said the union 
# 
uM did nothing for him. 
12 
MR. RYNIKER: To show the negotiations of the 
13 ! P 
overtime claim alleged here. 
14 : . ‘ 
THE COURT: Your client said he got the run- 
” around and nothing happened. 
16 . ; 
| MR. OLMAN: He did go to the union, Mr. Colon 
17 ; 
wanted to -- 
8 : ; 
THE COURT: Dy ce2Fe@ abl. that. Gbviously there 
¢ 
9 was a long correspondence belying his statement. 
9 
” MR. OLMAN: He wasn't satisfied with what the 
be 
21 union did or was doing. 
22 : ; 
THE COURT: No, that isn't what he said. He 
" 
e went to Mr. Colon to see this gentleman and said he never 
2A 


heard from the union again. Obviously they were trying 


to do something for him. The defendant is entitled to 
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show the efforts made. 

MR. RYNIKER: I offer the next exhibit in 
evidence. 

(Defendant's Exhibit N received in 

evidence. ) 

.¢) What happened after you received that letter, 
Captain? 

A We, in response to this request to review the 
entire grievance, we reviewed it, and on January 18, 1973, 
wrote back and told him we had reviewed it and would be 
pleasec to meet with him at his convenience. 

Q Did you have a meeting after that? 

A Yes, sir. By telephone we arranged a meeting on 
March 28, 1973, at which time Mr. Colon came to the office 
and we met with the port engineer, Mr. Colon and myself. 

We spent about three hours reviewing our answers, 
the log sheets, in tying in each complaint with the loqbooks 
and the agreement at that time we felt we owed Mr. Gilbert 
nothing. 

But Mr. Colon requested that since Mr. Gilbert 
had stood three hours a night extra on week days on this -- 

MR. OLMAN: Again I must object to what Mr. Colon 


| did and the witness testifying as to what Mr. Colon said. 


| AS a matter of fact, we have all these letters as to what 
ae) 
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Mr. Colon said going back and forth, which is all before 
the Court. 
THE COURT: What did you settle with him. 
You can't tell us what Mr. Colon told you. 

A I won't. But on the basis that Mr. Gilbert had 
stood three hours more per day for which he received premium 
Pay once or twice, we made a gesture to pay him the two hours 
premium time each time. The total of the days by count 
times the $4.23 an hour came to $76.14. Mr. Colon 
authorized that settlement. 


THE COURT: He agreed. 


A We asked that the check be sent to the office. 


It was prepared on March 28, and to my knowledae mailed to 
Mr. Colon at the MFBA headquarters. 
THE COURT: ALY right. 


Do you know what happened to the check after 


A tao net. Yes, excuse me, In April I met 
with Mr. Colon on another ship and he understood that the 
check was still in his office as well as Mr. Gilbert's pay 
voucher. He requested that Mr. Gilbert pick it up. 

QO Mr. Marshall, at my request -- 


THE COURT: Strike the last answer to what Colon 
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(@) Mr. Marshall, at my request did you review 
Plaintiff's Exhibit 5 in evidence? 

A Yes, I did. 

Q What is your estimate of the overtime, if any, 
due and owing? 

A On the basis that this is the third sheet that 
comes up,strictly on the basis of this, it appears $50, 


approximately $50 because I rounded off the dollars, no 


problem with Saturdays and Sundays on overtime, satisfactory 


on this. No problem of Saturday or Sunday in port. No 
overtime on repairs. Strictly gets down to the port 
watches during the weekend. That is the only con- 
tentions. 

Q How many days involved? 

A A total of 14 days in the five months. 

THE COURT: You are telling me that Exhibit 5 
differs from what your computation shows is due Mr. Gilbert? 

THE WITNESS: Yes, sir. 

THE COURT: A difference of $50? 

THE WITNESS: No, approximately $300. I estimate 
approximately $350 and we estimate on this excess of eight 
hours in various pay scales it is about $50. 

THE COURT: Exhibit 5 claims $350? 


THE WITNESS: Yes, sir. 
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THE COURT: You say he is only entitled to $50? 

THE WITNESS: Approximately. 

THE COURT: Over and above the $76 you have 
already paid him? 

THE WITNESS: No, your Honor, because this 
exhibit has absolutely nothing whatsoever to do with the two 
previous claims. There was only one, a subsequent one, 
and finally this one, and the things that appeared on the 
others do not even appear on this. 

THE COURT: All right. 

BY MR. RYNIKER: 
0 Mr. Marshall, do you have anything to do with 


negotiating union contracts for your company? 


A No. 
Q Who negotiates your union contract? 
A Basically the negotiations were handled by the 


major oil companies and major tanker fleet owners in this 
tanker service committee with the Marine Engineers Bene- 
ficial Association. 

Once that is done, then it comes t% our group 
of small and very small shipowners and basically in fact 
we must take exactly what is done because there is a uniform 
agreement throughout the entire industry. 


2) Were you in Yokohama in July, 1972? 
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it after 30 days. 


Q 


pay vouchers issued to various seamen, officers 


vessel, 
A 
Q 
A 


Q 


A 
Q 


May 20, 


A 


Q 


He would also mail in to the company copies of 


on that 


coming and going? 


Yes. 
And do it usually in the next port? 


Yes, usually. 


vessel? 


ESTZ? 


What is your position with the company? 

I am chief of operations, repairs, crew. 

You are also involved in wage disputes with the 
Yes. 

And pay disputes between the men and vesse?? 

That is correct. 

Mr. Gilbert was discharged from the vessel on 

Yes. 

A copy of the pay voucher would ordinarily be sent 


to the company at the next port, as you just testified. 


isnt that so? 


A 


Q 


Yes. 


You had no knowledge that Mr. Gilbert was not 


paid until three months later? 


A 


That is absolutely correct. 
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9) And the paymaster didn't advise you? 
A That is correct. 
Q No one advised you? 
A No. 
Q Just iqnored it? 


THE COURT: No. 
A I don't ignore it. If there is no problem, I am 
not advised. There is no problem. 
THE COURT: He wasn't told. 
THE WITNESS: I was advised of the overtime dis- 
pute. 
.@) The paymaster didn't come to you and tell you 
that Mr. Gilbert wasn't paid when he left the vessel? 
A No. 
@) When did you finally find out that Mr. Gilbert 


was not paid? 


A Possibly toward the end of the year. 

Q End of the year? 

A Possibly. 

Q How did that come about? 

A Il have no recollection. Probably the conver- 


sation with Mr. Colon, but I had no direct recollection. 
O No one in the shipping company brought it to 


your attention? 
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A No. 
Q The paymaster must have known about it. 
Would the paymaster have known about it? 
A I wouid think at some point, yes. 
Q At what point? 

THE COURT: Ask the paymaster, he is here in 
court. It is not his job. 

MR. OLMAN: Captain Marshall is involved in wage 
disputes. 

THE COURT: But if you want to know if the pay- 
master knew about Ciibert, ask the paymaster. You had him 
on the stand. 

QO Now, you sent the check to the union for $76.14 


on March 28, 1973, with respect to what you say is over- 


time -- 


A I think we sent it to Mr. Gilbert in care of the 
union or Mr. Colon with Mr. Gilbert's name on it. 

Q You muiled the check, right? 

A Yes. 

@) Incidentally, after you found out that Mr. 
Gilbert was not paid his wages, did you mail a check to 
Mr. Gilbert or to the union or anyone? 

A No, positively not. 


THE COURT: Why not? 


SOUTHERN DIST CT COURT RE PORTERS, Uf, COURTHOHL! 
FOLEY if UARE, NEW YORK, N.Y CQ 7.4980 


A 166 


Posy 
rpll6 Marshall-cross aks 


THE WITNESS: Because again, your Honor, the 
man must present himself to the office, at which time the 
paymaster gives him a letter to the Shippinc “ommissioner 
giving the date the man signed on, signed off, the two 
ports, and ordinarily the reason, which isn't necessary. 


The man takes that to the Shipping Commissioner 


’ and gets a certificate of mutual release and brings it back 

° and then the paymaster will have the check drawn. 
0 QO Captain, are you familiar as captain with the 
a basic law of the sea that a seaman is entitled to full pay 
2 upon discharge or within four days after discharge? 
iS MR. RYNIKER: Objection. 
M4 THE COURT: Overruled. 
15 A I fully agree he is entitled to wages. 

16 Q Are you saying that your company policy is in 
7 violation of this law? 
18 A No, I certainly don't sa’ it is. 

19 Q But you are telling us that the man can't be paid 
20 until he comes to New York, the office? 
21 A ALsolutely uot. 
2 THE COURT: He didn't ask for it. It is their 
23 defense he didn't ask for it, he didn't want ee 
24 MR. OLMAN: That is no defense that he didn't want 
|| it, your Honor. 

| aS beens arene 
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THE COURT: He asked for $2000 and the balance 
in a pay voucher. 
MR. OLMAN: That is correct. But there has 
no testimony, only by the defendant, other than the 


that he did not ask for it at that time. 


THE COURT: He asked tor $2000 and a pay voucher. 


That is what he asked for. That is what the captain 
says he asked for. You didn't even cross-examine the 
captain on that issue. 
Q Captain Marshall, is there any reason you can 
tell why Mr. Gilbert hasn't been paid his pay until today? 
THE COURT: Yes, we went over that. lie didn't 
go and get it. 
Q Anything to prevent the company from taking ~~ 
A Yes. 
THE COURT: He testified to that. 
THE WITNESS: The paymaster testified to it. 
Q Did Mr. Gilbert come down and siqn any papers 
for the $67 check mailed to the union? 
A That is not his wages. 
6) I am asking you whether Mr. Gilbert had come 
down and signed any papers for that $76? 
A No. 


He was able to get that $76? 
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THE COURT: Mr. Olman, that was a negotiation 
through the union. You don't need a Shipping Com issioner 
for chat. 

Q Is it your sole position, Captain Marshall, that 
Mr. Gilbert was not paid because he didn't ask for it? 
A Yes. 

THE COURT: No, sir, that is not his position. 

MR. OLMAN: Tia witness just testified. 

THE COURT: The captain was the one who was there, 
he wasn't there. The captain said that he asked for 
his pay in $2000 cash plus a voucher, and the captain gave 
3% -€6. Khim, That is the story. 

MR. OLMAN: This is the defendant's story? 

THE COURT: That is right. So I ask this witness 
what the position is. 

MR. OLMAN: There was testimony by the plaintiff 
that at one of the meetings with Mr. Colon that Mr. Gilbert 
asked for his pay and was flatly refused by Mr. Marshall. 
Ne said he started to tak about pay and Colon stopped him, 
told him to shut up, they were talking about vacation pay. 

THE COURT: That is what the testimony is. 

MR. OLMAN: I have no further questions. 

MR. PYNIKER: The defendant rests, your Honor. 


(Witness excused.) 
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MR. OLMAN: I would like to ask Mr. Gilbert one 
question in rebuttal. 

THE COUR Go ahead. 
Js 0°RN T. Git ta BR oe recalled inrebuttal, 

testified further as follows: 
DIRECT EXAMINATION 
BY MR. OLMAN: 

Q Mr. Gilbert, when you testified before that the 

union did nothing for you, what do you mean by that? 

MR. RYNIKER: I object to that. 

THE COURT: Overruled. 


I did not mean thet +he union did not do anything 


THE COURT: He never heard from then. 

Q That was your testimony, *nat you never heard 
from the union? 

A From when? 

8) From the time you went with Mr. C.*31 to see Mr. 
Marshall. 

A After that I wrote, typed up a lester and present- 
ed it to Mr. Colon up at the MEBA demanding all my wages 
and Mr. Colon kept the letter for several days and we went 


back to the union hall again, he gave my letter back to me 


and he evidently did nothing dout it. But Mr. Colon in 
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the letter of September 5 about the overtime, he went down 
to see Captain Marshall about this, said I had $350-some 
coming according to the union rules and regulations but 
I was only offered $76 by the company, whereas, as I Said, 
Mr. Colon said in the letter of September 5 I had $350-some 
coming. That is what I meant by that. 

I didn't say that the union did nothine for me. 
The union tried to get the $50 because they said I had that 
coming according to the union rules and requlations. 

MR. OLMAN: I have no other questions. 

THE COURT: All right, you are excused. 

(Witness excused.) 
THE COURT: Now, what are the claims in this case? 


MR. OLMAN: We are claiming the agreed earned 


wages in the sum of $512].19. 


THE COURT: That is agreed. What else with 
respect to count 1? 

MR. OLMAN: We are requesting one day's pay 
for the 144 days testified to, whereas -- 

THE COURT: You conceded that, have you not? 

MR. RYNIKER: One travel day, your Honor, not 
an additional day's wages. 

MR. OLMAN: There is an additional day's wages. 


THE COURT: How do you figure that? 
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MR. OLMAN: Under the testimony of the man worked 
by the calendar month from 12/28/71 to 5/23/72, and you have 


four months and 24 days, not four months and 23 days. 


THE COURT: What about that? 


MR. RYNIKER: The paymaster testified he worked 
four months and 23 days, your Honor. 

MR. OLMAN: That can be added up on the calendar. 

THE COURT: Both of you can agree on that. 

MR. OLMAN: One day's wages plus $10 subsistence 
and one day's wages under -- 

THE COURT: One day's travel time. 

MR. OLMAN: One day's wages for travel time plus 
$10 subsistence, which is $46.56. 

THE COURT: You agree to this? 

MR. RYNIKER: I am agreeable to that. 

THE COURT: $46.56. 

MR. OLMAN: We are asking for one day's wages 
at overtime rates for discharge before the relief came 
aboard the vessel. 

In this respect I refer you to Plaintiff's Exhibit 
10 in evidence, which is also the union position in the 
union letter to the defendant where they say improper 
relief of the American Eagle -- I am arguing on Section, 


I believe, 793, dealing with watches being divided by three 


SOUTHERN DIST CT COURT REPORTERS t) 5. COURTHOULE 
FOLEY 30 UARE, NEW YORK, N.Y er 74560 


to 


uw 


6 


A he OSS 


rpi22 


men. If there isn't three watch standersam the vessel it 
would be a violation of law to have one man leave the 
vessel before he is relieved by another man, otherwise -- 
MR. RYNIKER: The vessel had four engineers. 
MR. OLMAN: The first engineer’ was not watch 
standing and the chief engineer is not a watch stander. 


THE COURT? Count 1.. 


MR. OLMAN: That is the overtime rate because 
it was a Sunday, which would be $112.48. IT am not sure what 
the Court means by count l. I have an itemized list. 


THE COURT: I have a complaint. 

MR. OLMAN: That would be what we are askina 
under the failure to pay overtime, premium time and con- 
finement time. 

THE JURT: Count 1] now? 

MR. OLMAN: Yes, count l. 

We are claiming $354.99 due and owing for the 
combination of overtime, premium rate hours and confinement 
hours as per Plaintiff's Exhibit 5. 

THE COURT: That is in addition to the $76 which 
he received? 

MR. RYNIKER: I believe it excludes that, your 


Honor. 


MR. OLMAN: No, that is inclusive of the $76 
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which he received. llowever, that check is long outdated 
unless the company will honor it. It doesn't maka any 
difference to us. 

THE COURT: How do you want to handle it? 

MR. RYNIKER: I don't understand this. 

THE COURT: He says that the $354.99 includes 
the $76.14. Why not give the whole thing because he never 
cashed the check. 

MR. RYNIKER: If you award him that, we will 
take the check back and issue a new check. 

THE COURT: All right. 

MR. OLMAN: And we are asking for double wages, 
that is, two days' wages for each day that the agreed earnings 


have not been paid through July 23, 1973, at a rate of $73.72 


per day. 


THE COURT: Double wages from what? 

MR. OLMAN: May 20 -- May 24, four days after 
discharge, 1972, through July 11, 1973, which is the date 
of the defendant's letter, Defendant's Exhibit F in evi- 
dence. 

THE COURT: ‘Totalling how much? 

MR. OLMAN: May I have a moment on this? I have 
a calculator here. 


It comes to $32,436.80. 
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We will rest on the contention that he didn't ask for it. 

THE COURT: You rest on the contention that he 
never asked for his wages, therefore he can't get the 
interest on the vacation henefits. 

MR. RYNIKER: That is right. 

MR. OLMAN: That amount I calculate as $294.02. 

Further requesting an award of one month's pay, 
which is $1096.94 by reason of the defendant's failure to 
take the plaintiff to the American Consul office either in 
Dahrahn or Bahrain. 

Further requesting -- 

THE COURT: Doesn't the union cortract take care 
of this dispute? 

MR. OLMAN: The union contract defines what 
overtime and confinement time and premium time is. The 
union contract does not take care of the disputed items. 

THE COURT: But there is no cbligation on behalf 
of the union to do anything. After going through all the 
correspondence they figured that $76 was all he is entitled 
to. ° 
MR. RYNIKER: That is my position. 

THE COURT: What is this about going to the 
consular office? 


MR. OLMAN: The basis of the consular office was, 
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one, he was entitled to discharge before, to make any com- 


plaint he had. 


MR. RYNIKER: The statute doesn't say that. 

THE COURT: I am listening to his argument. 

MP. OLMAN: He was entitled to all his wages on 
discharge, which they failed to pay. He was improperly 
discharged by reason of the relief not being there. 

THE COURT: ‘That isn't what he said on the stand. 

MR. OLMAN: My recollection of his testimony is 
that he wanted to see the consular officer upon his dis- 
charqe, 

THE COURT: Period. And the captain suys he 
wanted to see the consular officer on discharge for his 
Overtime. 

MR. OLMAN: I can't recollect exactly plaintiff's 
testimony on that. 

THE COURT: Well, I will go back to my notes. 

He said he wanted to see the consular officer. 
Nothing in my notes, he wanted to see the consular officer. 

MR. OLMAN: My recollection was that he stated 


his reasons for wanting to be discharqed before a consular 


ofticer, in addition to the fact that he was disputed 


overtime, but the fact -- 


THE COURT: You are telling me there is a duty 
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to get the Shipping Commissioner's signature on the dis- 
charge. 

MR. OLMAN: The testimony of the paymaster is 
totally contrary to the well-settled Law of 46 U.S. 596 
that a seaman is entitled to pay within four days after 
discharge unless the defendant can show reasonable cause 
for failure to pay and they are liable for double wages as 
well. 

THE COURT: Actually he was sitting in New York 
ten months running up rent bills, food bills,and never had 
gone down and said, "Give me my wages." 

MR. OLMAN: I am not saying that -- 

THE COURT: Mr. Colon said there was no dis- 
cussion of any wages. Your own client said at Colon said, 
"Keep quiet,we are here on vacation time." 

Mr. Marshall said they started off on overtime 
and subsequently went to the problem of itch7s, which 1 
gather is what really griped the plaintiff here. It is in- 
conceivable to me that the company just refused to civea him 
his wages. For what purpose? 

MR. OLMAN: What is more inconceivable, your 
Honor, is the contention of the company that they offered 
him wages. 


THE COURT: ‘There is a letter here at least of 
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last July, he never went down to get the money, and that was 
something like 16 months ago. 


MR. OLMAN: That is correct, that is the first 


THE COURT: But at no time did he do anything. 
I am led to believe he never intended to do anything. Here 
you get a letter from the attorney telling you to come down, 
the wages are there, and he doesn't move. 


MR. OLMAN: But we got to bear in mind we are 


dealing with a seaman who starts his action pro se and after 


the action was commenced, then they get around to say -- 
THE COURT: Why don't he go down and get the money 
if he is so hard up? 


MR. OLMAN: It would prejudice -- we have $5000 


THE COURT: What do you mean prejudice any other 
claim you have? Come and get your money. 

MR. RYNIKER: With a carbon copy to your Honor. 

MR. OLMAN: The plaintiff testified then he was 
in litigation and I don't know whether he knew that he could 
take the money or not take it at this point. 

THE COURT: There is no guestion as to any time 
before he commenced his action. 


MR. OLMAN: But we are dealing with a seaman. 
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He ever refers to the fact that he claims he is hard up and 
needs money. 

MR. OLMAN: That is right. 

THE COURT: {f this man is very hard up he isn't 
going to go down for a half-hour and try to qet himself 
$5000? 

MR. OLMAN: I believe he left it might have 
injured his action, and apparently he went to a great deal 
of work and study, and I heve copies of all his research, 
what he did, and I firmly believe that he felt that this 
would somehow destroy his action and at that point I don't 
think he wanted to have it destroyed. 

THE COURT: Go ahead. 

MR. OLMAN: The reason he worked for the union 
company was to get paid and he had been paid up tothat time. 
7 THE COURT: He said on direct examination, and 
you seem to forget it, he said he came to New York in July 
of 1972 in order to he in court on another matter. That 
is several months after he left the ship. 

Of course, instead of coming back to New York 
where Fe is supposed to come, he decided to qo to Yokohema 
and sit there a while before he comes here and stops off 
in San Francisco and Reno on his own business. 


He finally shows up when he feels !ike showing 
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up and he says that he went to the union but he -idn't get 
any help, that is July of 1972. Those are his words. 

Then he went to see Mr. Marshall in early 1972, 
and thereafter he wrote to the union but he wasn't happy. 
The correspondence belies those statements. 

MR. OLMAN: They weren't helping to his satis- 
faction, apparently. 

THE COURT: He says he got the answer, they 
wouldn't help him. 

MR. OLMAN: The letters are in evidence. 

THE COURT: Two visits by Mr. Colon on his behalf 
to the defendant. 

MR. OLMAN: But on the other hand, they weren't 
satisfying him because apparently according to him, and I 
can't disagree with him based on the work I put in on it, 
the union was saying,"We will take your $76, and that is 
good enough; let's go." 

THE COURT: Do you mean to say, he told the union 
that they owed $5000 in earned wages and he asked for it on 
the ship"and they refused to give it to me and I went to the 
agent in Yokohama, Japan, and asked, and they refused to 
it to me," and the union said to him, "Forget the wages, 
too"? 


MR. OLMAN: No, I am not saying that, your nonor. 
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I 1m not making that claim at all. 
THE COURT: You wouldn't even tell him to go down 
and get the money? Wouldn't make a telephone call to 
rind out why this money was being held up from a defendant 
who would be subject to double wages for every month he didn't 


pay? 


MR. OLMAN: I cant answer for the union because 
there is nobody from the union here to testif’*. Either I 
didn't bring them or my adversary -- 

THE COURT: That is not his job, it is your ‘ob 
to prove your case. It is not the defendant's job to dis- 
prove it. 


MR. OLMAN. Your Honor, we have a seaman dis- 


charged from a .s2@l, why didn't they send him a check any 
time? Why didn't they send the check whether he asked for 


it or not. Like any other person at work, they either so 

to the paymaster to get paid or they send you a check. Here, 

this company writes a letter, “Come on in, and witheut 

prejudice we will pay you." This company krew its liability. 
THE COURT: It is incomprehensible to me that 

a man who is owed over $5000 in wages joes to his union 

and speaks about $354 of overtime, premium rate and con- 

finement and doesn't mention $5000 of wages; absolutely 


incomprehensible to me that if he did tell thr union 
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they didn't at least pick up the telephone and «.11 and 
say, "You owe this fellow $5000, you are running up a bill 
at double wages every month you don't pay him.” tt is 
incomprehensible. 

Colon it was your duty to produce but not his, 
because you have to prove your case. He doesn't. 

MR. OLMAN: As incomprehensible is the company 
realizing that it is running up a bill like that each day 
doesn't put in the mail a check like they did -- 

THE COURT: Because it seems very likely from 
the master's story he didn't want it and the voucher is 
there, come pick it up. 

MR. .OLMAN: They give the voucher, your fionor ~~ 

THE COURT: Don't you understand this defendant's 
story? You are trying to say it is incomprehensible? 
The defendant's story is that he came in and that is the 
way he wanted to get paid and they paid him the way he 
wanted to get paid and the rest of it is up to him to do. 
That is their story. I am saying that isn't true, to 
believe that a man speaking to his union for $354.99 and 
doesn't speak about $5000 is incomprehensible. 

What else do you want? Expenses of $4862 
sitting here in New York for a year. 


MR. OLMAN: The next is this overtime, his 
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$5000 without prejudice. 

THE COURT: Why should a defendant run up the 
possibility of duuble wages? 

MR. RYNIKER: That they paid the taxes on. 

MR. OLMAN: The same logic why a plaintiff would 
not take $5000 that he earned. They have a tremendous 
wage dispute going on with this man, not onlv a tremendous 
wage dispute but they finally modified their entire watch- 
standing procedures on that ship after Mr. Gilbert put 
pressure on them, 

THE COURT: The big $554 matter was solved. 

If I were plaintiff I would yell for the $5009 right away 
aid wouldn't worry dout the $554. I wouldn't go to a 


conference and walk away without having some explanation 


as to why I didn‘t get the money in front of the union 


representative. 

The union representative goes back and sends him 
a lengthy cerrespondence fer $354 and never mentions the 
$5000, neve. nce. 

Tc seems to me he would forget the $354 and get 
the $5000 and rur home to Yokohuma instead of sitting here 
for a whole year. He went back twice for the $354. 

What else do you claim? 


MR. OLMAN: I can't dispute that Jogic, your 
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THE COURT: They didn't do any work, they all 
agreed and he worked all the Overtime. 

MR. OLMAN: This is because of the way the 
watch was set up in port because Mr. Gilbert was relief. 

We have a number of engineers that have been On the ship 
Steady for years and, your Honor, I might point out that 
it is not easy to get somebody working on a ship out there. 
This ship lives in the gulf -- 

MR. RYNIKER: That is outside the record. 

THE COURT: That takes care of your items of 
damage, riqht? 

MR. OLMAN: Yes, your Honor. 

THE COURT: I only want a brief on one point and 
that is the responsibility of the master to take a seaman to 
a consular office, okay? Case submitted. Next Tuesday. 

MR. OLMAN: On this point, your Honor, the remarks 
made by your Honor in the Court's decision on the motion to 
dismiss various causes of action is the law to date. 

THE COURT: I want you and your opponent to give 
me a brief as to the responsibility of the maxter to tale a 
discharged seaman to a consular office. Of course, particular- 
ly geared into the facts of this case as you have now heard 
them. Today is Friday, the brief is due -- I will give you 
to next Friday, December £35 1974. Everything else is a 
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question of fact as I see it. 
Have you worked on this 143 or 144? 
I have two more matters to disnose of today. 
(Recess. ) 
MR. OLMAN: Your Honor, with respect to that one 
day's wages, rather than fiqht over it, we decided if there 
is an award to split it in half. 


THE COURT: An award of the half day, that solves 


MR. OLMAN: With reference to the request that in 
addition to your Honor's requirement to submit a brief or 
the point of the seaman being taken to an American consu., 

I will submit a brief on the applicable law with respect to 


the shipowner's obligation to pay the seaman because the 


plaintiff's position is a mixed question of fact and law 


that is simply that the burden is not upon the seaman to 
demand his wages but the burden is upon the shipowner to 
make payment of wages. There has been no evidence here 
at any time that the defendant ever offered him his wages. 

THE COURT: Mr. Olman, the testimony from the 
defendant's point of view is that when it came to discharge, 
the plaintiff asked for $2000 cash and took a voucher for 
the rest, right? 


MR. OLMAN: Yes, your Honor. 
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The plaintiff's position, of course, is con- 
trary to that which is being presented by the defendant, 
that he did demand the wages. 

THE COURT: Obviously, otherwise there would be 
no lawsuit. 

MR. OLMAN: He demanded again and again and again 
and he was refused it. 

THE COURT: Why should they refuse it? In 
front of a union representative or a witness now, now there 
is Mr. Gilbert and the captain and Mr. Gilbert and the 
marshal for the first time and he got a third party present. 

MR. OLMAN: That is precisely my point, what you 
are saying is why should the defendant refuse to pay. The 
defendant has never offered. The burden of proof is upon 
the defendant to show good cause why he failed to pay him. 

MR. RYNIKER: There is no failure, your Honor. 

THE COURT: They say they gave it to him the way 
he wanted it. He never cashed the $76 check he got a year 
ago. He never cashed that either. They put in a with- 
holding statement and he paid Uncle Sam the withholding tax 
and the money, didn't they? They report what they owe 
the man and he didn't pick it up when offered the wages. 
They paid the withholding on it. 


MR. OLMAN: The testimony is that they sent any 
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withholding statement that they paid this man and o.i7 when 
the IRS made an inquiry did they say, "Oh, my, we still 
owe him this money." 

THE COURT: But they paid the withholding taxes 
on 1. 

MR. OLMAN: There is no dispute on that. 

THE COURT: ALL right: 

MR. OLMAN: The only point I was makin: to the 
Court is that the real burden lies with the defendant to 
show why they didn't pay him rather than the burden of the 
Plaintiff to show why the defendant didn't pay him. 

THE COURT: They take the position that they offer- 
ed to pay him, that is the way he took it. Isn't that true? 


MR. RYNIKER: That is not only my position but 


we take the position that we paid him. The voucher was 


what he wanted. He was paid on the ship. 

THE COURT: That voucher isn't payment. The 
voucher is merely what you owe. 

MR. RYNIKER: We paid him what he wanted. 

THE COURT: You gave payment in the form that he 
liked to have it but it wasn't payment the way a check would 
“@ considered payment. It is a piece of paper and there 
still had to be a check issued on it. All vignet. 


MR. OLMAN: ‘hat is not the fact. 
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THE COURT: I have people waiting for me here. 
It is now 5 o'clock. 
MR. OLMAN: Just one thing, the law is contrary, 
that even a check wouldn't suffice as payment to a seaman. 


(Closed.) 


SOUTHERN DIST CT COURT REPORTERS, U.S. COURTHE' 'F 
FOLEY 3( UARE, NEW YORK, N.Y eu 27-4580 


A 188 


PLAINTIFF'S EXHIBIT 1 


CERTIFICATE OF DISCHARGE 


Sinn eter eM Men eniMurne nue ert uel Ce Tiel. ol) ST Sttil aie) TUNE fol es er. ey 


Name of Seaman John Theodore GILBERT __ 


c 


TREASURY DEPARTMENT 


& 
3 
7 UNITED STATES COAST GUARD 
' co mR pe : Citizenship US: _ ice eraniat ts 263469 
$i °° Certificate _of Discharge 
a © io oe ‘Siaman paung 2nd Engineer 
3 — (Capacity in which employed) 
i = 1, IAS Diy, Date of Shipment ce. yee an By 
2 ] Mon completed vac&tT8ii Terres, piace ot Snipmenr New York, NY 
é & no US Consu). available,so pai : Pee ran! ai 
f a 
é ~ © £ by. Mast ae “(Master of Vessel) Date of Discharge — 5-20-72 scala 
o © | HEREBY CERTIFY that the above entries were made by me 
5 zx and i pa ay and bee oe hereto were wit- 
i ages — Place of Discharge RaStanura, Saudi, Arabia — 
‘eS 
: o Dated this a ,922 eee Gk tok AME: TCAN EAGIE 
= x 
gE rf "a Ont 
Z ? La 7" United-Gratee Sipping Gommussionas. Name of Employer AMERICAN EAGLE TANKER CORP 
2 Master of Vessel) 
3 : 
\? I. 5 Setmsaener codes tty GX Gy ster’ shell sign oe oare otrictat No. 278327 crass of verse Stam __ 
= = tification on the line designated for the shipping commis- (Steam, Mower, Sail or Barge) 
= ™ moner's signature. Sain i a 
Fy A Ss # 55 5 -2 8.81 60 watese 6) Vance ‘ ersian, Intercoastal or Coastwise) 


Bue hel. bem keh el GSU Ie Sl naan ot men , 


m6 £39 


PLAINTIFF'S EXHIBIT 2 


WAGE VOUCHER 


FORM NO. @ REV. 447 
a™ 11-88 JMCG. CO. 


AMERICAN EAGLE TANKER CORP. 


19 abt = [0 80 BROAD STREET. NEW YORK 4,N. ¥. 

7/30 fr3-0® PAY VOUCHER Wiens bit it A 
5. s___ AMERICAN EAGLE Voy. Not47__ Port of Rastanura Ceae_ 520~72 

John Theodore GILBERT rating 270 EME wy Statue"? __ Soe. Sec. No.3 99 728- -8160 


eee ees 


Name 


WAGES... 


From_12=28-71 to 5-20-72 A mos.23-days @e$ 1096.94 per mo. $9228 275_ 
From Se ae mos___days @ $_______per mo. Bese 
From a eee days @ $________per mo. 
AREA BONUS 
ih ee BE ee Poe a 
EXPLOSIVE AND OTHER BONUSES 
pn ER EES: . ene Bee eee s days@ %of$——______per mo. $ 


OVERTIME 
590 hours @ g__9eh9 per hour 219.50 ee eemacciadaiag 
hat y SERED. St: , Le ae ee ee ee ee 
15 hours @ $__4 gi per hour 64°43 5557.57 


TOTAL EARNED SUBJECT. TO INCOME TAXES 5 10,786.32 


U. S. Shipping Commissioner 


ADD 
Board and Lodging 145 ___3 s@ $.125Qer day... 


Subsistence and Lodging Ashore______ days @ §. per a a) 
TOTAL SUBJECT TO F.1.C. A. TAX $_11,018.3 
Subsistence Ashore—From=_______. to... days @ $____—_per day § 
Lodging Ashore—From___to___ Ss days @ $____per CNT Dice 
Transportation, Etc. ee ee eee ea 


10.00 
TOTAL AMOUNT DUE $_109 790-32 


[ N.R.A. TAX COMPILATION—Citizen/Subject of 


| Total Earned For Voy. $_______Per cent of Voy. in U.S. ey pies 
| Amount Earued for days in U. S. Territorial Want....3 
| Less—Exemption Full Voyage of. per day$ 
| AMOUNT SUBJECT TO TAXES$. 
DEDUCTIONS 
Advances 
Slop Chest 
Ailorments.... 
Fines.... 
Withholding Tax Boe Lhs__—idoys ae 
F.LC.A. Tax___522__% of $11,018.32. bi 
vga “TOTAL DEDUCTIONS $_2075+13 _ 


LX IENSIONS AND ADDITIONS CHECKED BALANCE DUE 35121 21,1 21D 


L conrity that this per voucher te reve end correct: that the person named RECEIVED PAYMENT IN FULL FOR ALL SERVICES STATED ANOVE 
bom wasemolaved and has tetlormed the services for the period as mated 
oud tho the periun where name eppeers on this pay woucher fe enti 
” vag ame ot pic srared shove for him, 


oe «hy Kee. -C~AtLr7 


a Master (or other wuthorised roresencotive) Employee's Signature 
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PLAINTIFF'S EXHIBIT 10 


LETTER DATED SEPTEMBER 5, 1972 


” 1. A. LAMY, Branch Actnt 
752 Broadway in ; 
New York, N. ¥. 10003 DISTRICT No.’1 — PACIFIC COAST DISTRICT, MEBA (AFL-CIO) 
(212) GR 3-0001 , 3 
2 ~ J. M.CAL40G0N Cc. A. BLACK LEON SHAPIRO 

DRESIDENT _ Exccunive Vine Presioent SECRETARY-TREASURER 
1. A. LAMY, Vice PResiocNT, ATLANTIC Coasr Cc. €. Or FRIES, Vice Peesioen~y, Gur Coast 

Afihated with AFL-CIO , Sept 4 5) 1972 

dd. ahi 
Capt. H. W. Marshal 7 (34/9 3° 2 . 


American Foreign Steamship Co. 
80 Broad Street 
New York)N.Y. ,10004 


Reference: Disputed overtime of 
J. T. Gilbert, Relief Second 
Asst. Engr. S/S American Eagle 


Dear Capt. Marshal: 


In reference to our discussion and your letter of Aug. 23)1972) 
the following claims are submitted for your review and approval. 


Relief 2nd Asst. Engr. J. T. Gilbert was forced to stand an 
additional 3 hours Night “atch at $4.23 per hour and divice it with 
the other 2 watcn standing engineers. Mr. Gilbert should be made 
whole in every suchliinstance by being paid back two hours at $4.23 


Thursday 12/30/72-1700 - 2000 Gilbert hrs. at $4.23 


(2 - 
Tuesday 1/18/72-1700 - 2000 Gilbert (2 hrs. at $4.23 - $8.46 
Wednesday 1/19/72*1700 - 2000 Gilbert (2 hrs. at ¢4.23 - $8.46 
Monday 2/ 7/72-1700 - 2000 Gilbert (2 hrs. at $4.23 - $8.46 
Tuesday 2/ 8/72-1700 - 2000 Gilbert (2 hrs. at $4.23 - $8.46 


Wednesday 3/15/72-1700 - 20C0 Gilbert (2 hrs. at $4.23°- $8.46 
Thursday 3/16/72-1700 - 2000 Gilbert (2 hrs. at $4.23 - $8.46 
Friday 3/17/72-1700 - 2000 Gilbert (2 hrs. at 9+.23 - $8.46 
Friday 4/14/72-1700 - 2000 Gilbert (2 hrs. at $4.23 - $8.46 
Tuesday '+/18/72-1700 - 2000 Gilbert (2 hrs. at $4.23 - $8.46 
Wednesday 4/19/72**1700- 2000 Gilbert (2 hrs. at $4.23 - $8.46 
Thursday 4420/72**1700- 2000 Gilbert (2 hrs. at v4.23 - $8.46 


as ie, as es a ee ee ee 

*Mr. wilbert claims that he stood the 1700 $101.52 
to 2000 watch on 1/19/72 and that it can be substantiated 
by the engine room rough log. 


**Mr. Gilbert supplied the names of the engineers who 
stood watches on these dates. 


The day watch sequence onboard the S/S American Eagle from 
12/29/71 through 5/20/72 should have been as follows: 

1. Gilbert 2 A/E 

2. Norman 3 A/E 

3. Oliferowitch 3 A/E 

4. Paul 1 A/E 


a ie 


Plaintiff's Exhibit 10 


1. A. LAMY, Branch Agent 
752 Broadwa 
New York, N. Y. 10003 DISTRICT No. 1 — PACIFIC COAST DISTRICT, MEBA (AFL-CIO) 


(212) GR 3.2001 


J. M. CALHOON Cc. A. BLACK LEON SHAPIRO 
PRESIDENT Exccutive VICE PRESIDENT SECRETARY-TREASURER 
1. A. LAMY, Vice Persipent, AtLantic Coast Cc. C. OeF RIES, Vice Pecsioenr, Guir Coasr 
Afilated with AFL-CIO * 
Capt. H. W. Marshal Page Two Sept. 5; 1972 
Wednesday i2/29/71 Ras Tanura 


i2 
0800 - 2000 Faul 1 A/E day watch 
Gilbert didn't work, in transit to vessel. 


Thursday - 12/30/71 - Ras Tamura 
O4OD thru 2000 Gilbert day watch 


0400 to © 0800 - 4 hours at ¥4+.23 (NIGHT WATCH ) $16.92 
0800 to 1300 - day watch not in excess. 8 hrs. 
1300 to 2000 - 7 hrs. O.T. in excess 8 hrs. $66.43 
(O.T. is 39.49) 
Gilbert should have »een paid 903-35 


Gilbert overtime sheet was approved for the 
following Watcn hours. 
12/30/71 0500 to 0800 
Bs 


70oO t 1900 - 5 hre. at $4.23 $21.15 
1300 to 1700 - 4 hrs. at $9.49 37.96 
1700 to 2000 - 3 hrs. (Excess 8 hrs. 
¥9.49-G4.23) $5.26 15.78 
Gilbert's 0.T. sheet was credited with ae $74.89 


#2. Gilbert is owed $8.+6 for 12/30/71 
Tuesday - 1/18/72 Yokosuka 
0800 to 1700 Norman day watch0 
Gilbert worked the eng ee wretch hours 
0400 to 0800 Sea Watch (0448 Arrival SBE) 
(F.W.E. 0696 ) 2hrs. $4.23 $ 8.46 
1700 to 2000 Port Watch 3 hrs. ¥4.23 212.02 
$21.1 
Gilbert's overtime sheet wasn't credited with anything 
#3 Gilbert is owed $21.15 for 1/18/72 
Wednesday - 1/19/72 - Yokosuka 
0800 to 1700 - Olifercwitch day watchD 
Gilbert worked the following hours: 


0400 to 0800 - 4 night watch at y 4.23 --- $16.92 
1700 to 2000* - 3 Night watch atu 23 neon $12.69 


Gilbert should of been paid $29.61 
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Plaintiff's Exhibit 10 


1. A. LAMY, Branch Agent 
Mew York, 6. ¥. 10003 DISTRICT No. 1 — PACIFIC COAST DISTRICT, MEBA (AFL-CIO) 


(212) GR 3-000) 


= J. M. CALHOON Cc. A. BLACK LEON SHAPIRO 
PRESIDCNT Extcutive Vice PrResioent SECRETARY-TREASURER 
A. LAMY, VICE PresiwenT, AtLanTic Coast C. £. OLF RIES, Vice Peesioent, Guir Coast 
Athated = th AFLCIO 
Capt. H. W. Marshal Page Three Sept. 5:1972 


Gilbert's overtime sheet was approved for the following watch hours: 


0400 to 0800 - 4 hours at %4.23 --$16.92 
1700 to 2400 ~- 7 hours at j4.23 --$29.61 
$46.53 


Note: Your Aug. 23) 1972 letter indicates that Oliferowitch was on watch 
from 0800 to 2400. 


#+ Gilbert was credited with an overpayment of $16. ,2 


Thursday - 1/20/72 Yokosuka 


3 0800 to 1200 Paul day watch) 
1200 to 1600 Norman ? 
Gilbert worked the following watch hours: 


0400 to O800 - + night watch at $4.23 --$16.92 
Gilbert's overtime sheet was approved for the 
following hours: 
None 


#5 Gilbert is owed $16.92 for 1/20/72 : 
Sunday - 2/6/72 - Ras Tanura 


Gilbert turn on day watch (0800 to 1700) and forced to remain 
on sea watches even thovgh vessel was in port until Wednesday 2/9/72. 


Vessel arrived « S.B.E. was O848 and F.W.E. was 1054 on 2/6/72. 
Port Time would have commenced 30min. after it has, anchored or moored 
(first line).at a port or approxinately 1124 on 2/8/72. Gilbert should 
have worked from 1124 to i700 and been off the rest of theday, Gilbert 
therefore would of been entitled to overtime from 1124 to 1700 or 6 
additional hours of overtime (¢9.49). 


Gilbe>* was forced to remzin on sea watches and accredited with 
8 hours overtine($9.49) for the 0400 to O8OO and the 1600 to 2000 
watches on cuaday 2/6/72. 


#6 Gilbert is owed $56.94 for 2/6/72 _ 


és 
i] 
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Plaintiff's Exhibit 10 


1. A. LAMY, Branch Agent 
752 Broadway 


New York, N. Y. 10003 DISTRICT No. 1 — PACIFIC COAST DISTRICT, MEBA (AFL-C1O) 


(212) GR 3-0001 


J. M. CALHOON Cc. A. BLACK LEON SHAPIRO 
PRESIDENT ExccutTive Vice PrResioent SCCRETARY-TROEASURER 


1. &. LAMY, VICE PresipentT, AtLantiCc Coast C. £. Oc RIES, Vict Paesioent, Gur Coast 


Afiboted with AFL.CIO 


Capt. H. W. Marshal Page Four fept. 5) 1972 
Monday - 2/7/72 - Ras Tanura 


Norman's turn on day watch.) Gilbert's hours of work are as follows: 


0400 to 0800 - 4 hours night watch at $4.23 --$16.92 
0800 to 1300 - 4 hours Overtine at 99.49 --937.96 
Impreper turn on day watch in port 

1300 to 2000 - 7 hours overtime in excess of 8 hours - $75.92 


> 130.80 
Gilbert was credited with the following hours: 
1300 to 1700 - 4 hours at 99.49 
1700 to 2000 -+ 3 hours at $5.26 
(29.49 - ¢4.23) 
$53.74 
Gilbert overtime sheet was credited with $53.74 
#7 Gilbert is oved $77.06 for 2/7/72 
Tuesday - 2/8/72 - Ras Tanura 
Oliferowitch turn on day watch) 
worm works 0800 to 1700 
Gilbert hours of work are as follows: 


0400 to 0800 - 4 hours night watch at -- $16.92 
1700 to 2000 - 3 hours night watch at -- $12.69 


Gilbert overtime sheet was credited 
with the following watch hours: 
0000 to 0300 - 3 hours at v.23 
2200 to 2400 - 2 hours at 94.23 


#8 Gilbert is owed $8.46 for 2/8/72 . 
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Plainttff's Exhibit 10 


1. A. LAMY, Branch Agent 


oo 


752 Broadway 


New York, N. ¥, 10003 DISTRICT No. 1 — PACIFIC COAST DISTRICT, MEBA (AFL-CIO) 
(212) GR 3.0001 
J. M. CALHOON C. A. BLACK LEON SHAPIRO 
PRCSIOENT Exccurive Vice PrREesivenT ScCRETARY-TREASURER 
1. A. LAMY, Vice Personen, AtLantic Coast C. €. Of FRIES, Vice Peesioenr, Gur Coasr 
AF hoted = th AFL-CIO Y . 
Capt. K. W. Marshal Page Five Sept. 5,1972 


Saturday - 2/26/72 - sasebo 


Paul's turn on day watch 
Gilbert's hours of work are as follows: 
O400 to 0800 - & hours at 99.49 --$37.96 
1600 to 2000 - & hours at 49.49 --~37 296 
~ @79092 


Gilbert overtime sheet was ¢.7redited with the following watch hours: 


0400 to O800 ) 8 hours a 049 $75.92 
1600 to 2000 ) 


Sea watches in port (2/26/72 thru 2/28/72) over a weekend. 
#9 Gilbert was give> nroper credit on his overtime sheet. 
Sunday - 2/27/72 Sasebo 


Gilbert turn on day watch p 
Oliferowitch worked day watch C800 to 1700 


Gilbert should have worked the day watch which would have 
entitled nim to rn additional 8 hours overtime at $9.49 --$75.92 


Gilbert's overtime sheet was credited 
with the following watch hours: 


0400 to 0800 - & hours at 19.49 $37.96 
1600 to 20CO - 4 hours at £9.49 937-96 
$75.92 


#10 Gilbert is owed $75.92 for 2/27/72 
Monday 2/28/72 - Sasebo 
Norman turn on day watch D 
Oliferowitch works 0800 to 1200 
(0830 all cargo discharged & © B.E. at 1300) 
Gilbert works O400 to 0800 


Note Oliferowitch & Norma have made seme arrangements concerning 
watches among themselves. \ 
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Plaintiff'a Exhibit 10 


1. A. LAMY, Branch Agent 


New York, N. ¥, 10003 DISTRICT No. 1 — PACIFIC COAST DISTRICT, MEBA (AFL-CIO) 


(212) GR 3-0001 


J. M. CALHOON Cc. A. BLACK LEON SHAPIRO 
PRESIDENT Exccutive Vice PREsiDENT Sccecrary-Teeasuece 
1. A. LAMY, Vice Petsiment, ArLantic Coast Cc. €. OcF RIES, Vict Peesioeerr, Gur Coast 
Afihoted wath AFLCIO 7 
+ 
Capt. yyw, Marshal Page Six Sept. 5» 1972 


Gilbert overtime sheet is credited witr 3 hours night watch 
(0500 to 0800) 


Gilbert should have been accredited with 4 hours night watch 


#11 Gilbert is owed $4.23 for 2/28/72 
Wednesday - 3/15,/72 - Bar: ain 


Oliferowitch turn on day watch 
Paul works day watch 0800 to 1700 
Gilbert worked the following hours: 


0400 to 0800 ~ Kasets night watch at $4.23 ==$16.92— 
1700 to 2000 - /3 hours night watch at $4.23 ~-$12.69 


$29.61 - 13.69 


Gilbert overtime sheet wasn't accredited with any night watch hours. 
#12 Gilbert is owes Gas for 3/15/72 
Thursday - 3/16/72 - Bahrain 

Paul turn on day watch 0800 to 1700) 

Gilbert worked from 0400 to 2000 


Gilbert should have been paid the following for the above 
hours worked. 


0400 to 0800 - 4 hours night watch at $4.23 --$16.92 
0800 to 1300 - 4 hours at 49.49 ~-37. 96 
(Improper day watch turn) 

1300 to 2000 - ( 7 hours in excess 8 hours) --66.43 

at $9.49 


$121.31 


Gilbert overtime sheet was accredited with te 
following hours: 


0000 to 0800 - 8 hours night watch at $4.23 ~-$33.8% 
1300 to 0700 - 4 hours excess of 8 at $9.49 --$37.96 
1700 to 2000 - 3 hours Excess of 8 hrs. 

Night watch at $5.26 --$15.78 


($9 .49-%4.23) 
; $87.58 
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Plaintiff's Exhibit 10 


1. A. LAMY, Branch Agent 
752 Broadway 


New York, N. Y. 10003 DISTRICT No. 1 — PACIFIC COAST DISTRICT, MEBA (AFL-CIO) 
(212) GR 3.0001 
J. M. CALHOON Cc. A. BLACK LEON SHAPIRO 
PRESIDENT Executive Vice PRESIDENT SECRETANY | REASURER 


i. A. LAMY, VICE PwesioeNnT, AtLantic Coast Cc. EC. Oe RIES, Vice Presivent, Gur Coasr 


AB boted eth AFL-CIO 


Capt.H..W.- Marshal PAGE Seven Sept. 5» 1972 


#13 Gilbert is owed $33.73 for 3/16/72 
Friday - 3/17772 - Bahrain 


Gilbert turn on day watch 0800 to 17009 

Norman works day watch 0800 to 1700 
Gilbert worked the following hours: 
O4CS to 0800 - 4 hours night watch at $4.23 --$16.92 
1700 to 2000 - 3 hours night watch at $4.23 --$12.69 


$29.61 


Gilbert overtime sheet was credited with the following 
Watch hours. 


0000 to 0500 ) 8 hours night watch at ¥+.23 --$33.84 
1700 to 20L0 ) 
1600 to 1700 - 1 hour excess of 8 at $9.49 
Note: The 1600 to 1700 hour was above the normal hours of 
labo»: and not claimed as part of the regular port watch. 


#14 Gilbert overtime sheet was over credited by $4.23 
Friday - 4/14/72 - Rota 


Norman turn on day watch 0800 to 1700 D 
Oliferowitch works 0800 to 1700 


Gilbert worked the following hours: 


690 ? 8 ¢6 
6400- to 0800 - J hours night watch at $4.23 --$16; 
1700 .to ere - 3 hours night watch at $4.23 ~-$12.69 # 
\o/ Seve wileh lt, A¢ Awe ews aT: be ter ¢ p 7 Cs fy Aa 
‘ ¢ ! Kee / 4 7) pao ee V Ork AMA; —Fa9-6- (ALS 
ies fupT Call om (my oun Perl Gano Thea wouldoT have dh eal. ? A 
Gilbert overtime Sheet wasn't credited with anything on 4/14/72. 
a1.13 


\ 


#15 Gilbert is owed $29.6% for 4+/14/72 
Saturday - 4/15/72 - Rota 


Oliferowitch turn on day watch 
Pay] works day watch 0800-1700 
Gilbert worked the following hours: 
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Plaintiff's Exhibit 10 


1. A. LAMY, Branch Agent 
Mew York, WV, 10008 DISTRICT No. 1 — PACIFIC COAST DISTRICT, MEBA (AFL-CIO) 
(212) GR 3-000} 
J. M. CALHOON C. A. BLACK LEON SHAPIRO 
PRES!IDENT ExecurTive Vice PRESIDENT SECRETARY-TRCEASURER 


1. A. LAMY, Vice Presipent, ATLANTIC Coast Cc. €. OcF RIES, Vice Presioent, Gur Coast 


Afihated with AFL-CIO 


Capt. H.W.. Maishal Page Eight Sept. 5,1972 


0400 to 0800 - 4 hours weekend night watch at $9.49 --$37.96 
1700 to 2000 - 3 hours weekend night watch at $9.49 --$28.47 


$66.43 


Gilbert overtime sheet was credited with 7 hours 
weekend night watch at $ 9249 


#16 Gilbert overtime sheet was properly credited for 4/15/72 


Tuesday 4/18/72 Hamble 
No day watch 


Arrival SB.E at 1500 and F.W.E. at 1842. 


P Gilbert worked the following watch hours $12.6 
A600 to 2000 - 3 hours night watch at $4.23 ao 2.69 
CC Put hang clated 1900. Sanrhcd 1400-2000 . Fill calubidesiens 
Gilbert overtime sheet was credited with the following 

watch hours: 

1900 to 2000 - 1 hour at $4.23 


ite 
#i7 Gilber is owed ¢&:46 for 4/18/72 
Wednesday - 4/19/72 Hamble 


Paul turn on day watch 
Gilbert worked the following hours: 
0400 to 0800 - 4 hours night watch at $4.23 
0800 to 1300- 4 hours O.T. improper turn on day 
watch $9.49 
1300 to 2000.- 7 hours 0.T. excess,§ hours at $9.49 
2000 To 21400 ~ YArs migar watca CSTees cack Towed 1f19}72 
Gilbert should have been paid -+/-s@4.23 ata 
S$4ovii C€- 
Gilbert overtime sheet was credited with the following hours: 


0400 to 0800)5 hours at $4.23 --$21.15 

1700 to 2000) 

1300 to 1700-4 hours at $9.49 : --$37.96 

1700 to 2000-3 hours at $5.26 --$15.78 
(9.49-4.23) . SAPS ort 8h tha aa 


LE | $74.89 
#18 Gilbert is owed $4672 for 4/19/72 
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Plaintiff's Exhibit 10 


1. A. LAMY, Branch Agent 
752 Broadway 


New York, N. Y. 10003 DISTRICT No. 1 — PACIFIC COAST DISTRICT, MEBA (AFL-CIO) 


(212) GR 3.0001 


Jd. M. CALHOON Cc. A. BLACK LEON SHAPIRO 
PRESIDENT Execurive Vice PresipDent SECRETARY-TREASURER 
1. A. LAMY, Vice PresinentT, ATLANTIC CuasT Cc. £. DEF RIES, Vice Pecsioent, Guir Coasr 
Afihoted «ith AFLCIO 
Capt. H. W. Marshal Page Nine Sept. 5,1972 


Thursyay- 4/20/72 Hamble 


Norm works day watch /Gilbert turn on day watch 0800 to 1700 
Gilbert worked the following |r urs 


, 0400 to O800 - & hours night watch at $4.22 ~-$16.92 
7 1700 to 2000 - 3 hours night watch at $4.23 --$12.69 
$29.61 


Gilbert overtime sheet was credited with 
the following hours: 


O400 - O800 ) « iene yes eh! Nalin kant! Ai 
: 00 ; 2000 5 7 hours at $4.23 $29.61 4, 


fasvkd a unl 17 20-9020) Lat Mermer: fags e: a -<'sg- jb pact dis TRAY 


{ #19 Gilbert was properly paid ‘7 / Lake td £ ; A 
To ¢ Bay i 7 1S weit, Ty | £2 WI gs Fa. Doge ae 3 nvs.@ 5.93 anh = 13.69 


TOTAL WATCH HOURS CLAIM IS ~-9+97 34+ 


os 
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Plaintiff's Exhibit 10 


1. A. LAMY, Branch Agent 
New York, W. ¥. 10003 DISTRICT No. 1 — PACIFIC COAST DISTRICT, MEBA (AFL-CIO) 


(212) GR 3-0001 


J. M. CALHOON C. A. BLACK LEON SHAPIRO 
PRESIDENT Executive Vice Persioent SECRETARY-TREASURER 
1..A. LAMY, Vict PresioenT, Ate anric Coast Cc. €. Der RIES, Vice Presioent, Gur Coast 
Afihated wth APLCIO 
Captain H. W. Marshal PAGE 10 Sept. 5» 1972 


Atteched are copies of relief Second Asst. Engr. J. T. Gilbert 
letters dated Aug. 31), 1972 & Sept. 2; 1972 explaining and substantiating 
his confine ment to vessel claims onboard the S/S. American Eagle: 


1/18/72 - Yokosuka - At anchorage - 
0448 Arrival S.B.E. 
First line to dock? 
0606 F.W.E. 


1/18/72 0800 to 1400 - Confinement 6 hours at $4.23 --$25.38 
(No launch service during these hours) 


1/19/72 2315-to 0315 - Confinement 4% hours at $4.2 --$16.92 
‘(No launch service during these hours 


1/20/72 2315 to 0315-Confinement - 4 hours at$+.23 --$16.92 
(No launch service during these hours) 


2/26/72 -Sasebo - At dock 


0024 - arrival 
First line to dock? 


0430 - F.W.E. 
0800 -.Pumping cargo ashore 
1030 - Shore Passes issued 


10+5 - No Company water taxi . Paid $6.00 
(2000 Yen) to private taxi. 


2/26/72 - Confirement - 3 hours at $4.23-0800- 1100 --$12.69 


3/15/72- Bahrain - At anchorage- 
0506 - Arrival S.B.E. 
First line to dock? 
0936 - F.W.E. 


1100 to 1330 - Confinement - 3 hours at y+.23 --$12.69 

(No launch service available during these hours) L — 
Note: Port time comzences 30 minutes FORGO 
after first line, claim should be from at least # y ’ 


1006 to 1330. 


Disputed Overtime Claim 


Mr. J. T. Gilbert overtime sheet of 1/20/72. has & hours overtime 
from 1600 to 2600 disputed. Attached is a letter of explanati 1 
substantiating his claim for 4 hours of 0.T. at $9.49 
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Platnttff's Exhibit 10 


1. A. LAMY, Branch Agent 
752 Broadway 
New York, N. ¥. 10003 
(212) GR 3-0001 


J. M. CALHOON 


- 


DISTRICT No. 1 — PACIFIC COA:.T DISTRICT, MEBA (AFL-CIO) 


Cc. A. BLACK LEON SHAPIRO 


Executive Vire PRCSIDENT SccerTary-TREASURER 


C. €. OcF RIES, Vice Presivent, Guir Coast 


1. A. LAMY, Vice P roinenT, ATLANTIC CoasT 


AMihoted with AFL-CIO 


Captain . Ww. Marshal Page 11 ~ Sept. 531972 


Improper relief 
The Captain of the S/S American Eagle claimed that the Permanent Seccad 


Asst. Engr. Butler was returning from his vacation and forced Relief Second 


Asst. Engr. J. T. Gilbert off of the vessel under protest. Mr. J. T. 
Gilbert signed off articles under protest on May 20, 1972. 


Therefore, Mr. J. T. Gilbert as Mr. Butler's Vacation Relief 
is entitled to wages, roem & board from May 20, 1972 to the date 
Mr. Butler boarded the 5°‘ American Eagle on his return from vacation. 


If there are any quec“ions please contact the New York Branch 
Office. d 


Please mail the chetk and/or pay voucherss care of Mr. Daniel 
Colon; Patrolman; New Ycrk Rranch Office: Dist. No. 1; P.C.D.» M.E.B.A. 
752 Broadway, New York-N.Y. 10004, 


Yours, truly, 


4 na 
DANIEL COLON, PATROLMAN 
NEW YORK BRANCH 


CC: I.A.Lamy 
G.Pierangelin 
J.t.Gilberu 
J. Glanstein 
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PLAINTIFF'S EXHIBIT 11 


LETTER DATED AUGUST 2, 1973 ~ 


EMBASSY 
OF THE 
UNITED STATES OF AMERICA 


Manama, Bahrain 


Auguat 2, 1973 


Mr. John T. Gilbert 
123 E. 15th Street 
New York, N.¥. 10003 


Dear Mr. Gilbert: 

This will acknowledge receipt of your letters 
of July 10 and May 22,1973. I regret the delay in answering 
your first letter, but I was on leave when it was received. 

Regarding the questions posed in your letter of 
22 May: 


(a) American registered vessels usually ars 
required to drop cf their papers at the Consular Secti-i; 
the Embassy. In many cases, however, the vessels on) - win 
in Bahrain for a few hours or at the most overnich. ‘a cases 


such as these, the articles are usually inspecteu voy ‘the 
Consular °9fficer and returned immediately to the ship's master 
after any signings on and off have been completed, 

fb) Seamen on Amez.can flag vesssls are 
usually required to be signed off and on the ship's articles 
in the presence of the Consular Officer. The Consular Sect*o. 
of the Embassy does accept “‘arine Notes of Protest. 


I hope the information above is what you 
require. 


Ver; truly yours, 


hk php 


Richard W, Rauh 
Consular Officer 
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DEFENDANT'S EXHIBIT C 


VOUCHER WORK SHEET 


Yet Do 14 : 
3.8% Voy. noe? Port of vie Date 
nae I 7. G12 BERT Rating 2G~¢ Wh status47-2 Boc.Sec.No. TIS -7G -G1EY - 
Se ae aie ; . 
= ae Te, eRe ME me ee ae Le 
WAGES i Pen od il 
From /? ee sal _ _4_ mos.~ days @ $/8 9694 per no.. $. 
From_ ° to mos. days @ $ per no. $ ae 
From to” c=. * mos. _days @ $ per mo. $ $527 BA 


. . 


AREA BONUS 


From to ; days G $ per day $ ‘ 
EXPLOSIVE AND OTHER BONUSES . ' é 
~~ From Je OO mos. days @ % of $ per mo. $ ; 


a ee 


CVERTINE ‘ Mad A 
§3D3_hurs 1$F.47_ per hour SOS FS A7 me sre he Uo afer RS, 

65 hours G$ 7. 1 per hour 274. 75-_ ue Ce iraiinek ee 
aes ee 22 RS Se OT ot 
| Anal) ‘ TomL «= ¢_ /O, 62 


FOR F,1.C.A. TAX PURFOSES ONLY ‘ 


TOTAL EARNED. ++++eeessaccereserscssee [fq tty WF 


ADD 


eg a “OQ 
Board and Lodging7—<O days @ $___ per Day.. 
Subsistence and Lodging Ashore | 
days @ $ per day.. 


TOTAL SUBJECT TO F.1.C.A. TAX$ /9. ICL GF - 


ADD Subsistence Ashore - From to days @$_ per day 


Lodging Ashore - From ‘to days @ § per day 


Transportation, Etc. $ £0.60 


- . ° a ; a 
TOTAL amount DUE §__/0,4%44, 77 


DEDUCTIONS : asd : . ‘ ia 
AAVANCOS 5 ocd reise ss cupeeeesis Fiueteneeyet seis weeee $ 3200.00 err 
Slop Chest teccecers oeedeones ed ecorecccseeecsonces $ ‘2S Sy 
Allotments cccvscscccoscccssecs osu ndanbaanes covcce $. * hea 


Stee $ * ¢ 2 oy 
er Off.Wace Bracket Tabje) ’ 
OP ONT 


10,456.99 ALG OU fman)':, 
Tie ashe SR 9 


FineS...ceees Corcceasevreccgcccesescceresevcoes 
. Fas 10 L499 
P 


TOTAL DEDUCTIONS -=--- $ S694: GO 
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DEFENDANT'S EXHIBIT D 


LETTER DATED APRIL 16, 1973 


123 E 15th St 
New York City, N.Y. 10003 


Monday, April 16, 1973 
Consul 


Consulate Section Ra 
Dhahran, Saudi Arabia Ont4 gA 
Ylao/79--* 


Dear Sir: 


It is most important that I receive n "OFFICIAL" answer to the following 
questions: ; 


: oe Do all American flag vessels of American registry, which load cargo at 
port -f Ras Tanura, Arabia cone under the jurisdiction of your office? 


26 Are the ship's papers of said American flag and American registry vessels, 
namely, "certificata of registry”, "charter", "shipping articles” and "crew 
List’ of all said American vessels loading cargo at the port of Ras Tanura, 
required to deposit these ship's papers at your office, until the master 
produces the "clearance" of his vessel from the proper port authorities and 
complies with the laws of the United States regarding the seamen on board? 


36 Does your office receive all "protests" from any master, Seaman, or .° 
passenzer aboard all American flag and American registered vessels loading 
cargo at the port of Ras Tanura? 


he If it is not possible for a master, seaman, or passenger of any American 
flag and American registered vessel loading cargo at the port of Ras Tanura to 
go to your office with a "protest", then can you personally come to the vessel 
anc board same to receive and investigate a "protest" from an individual aboard 


° Are all seamen required by law to be signed onto the ship's articles of 
all American flag and American registered vessels in your presence in the port 


of Ras Tanura, especially if the seaman or Seamen demend your sanctions? 


6. Are all seamen discharged at the port of Ras Tanura from all American flag 
and American registered vessels entitled to be discharged with your sarcticns, 
especially if they have a "justifiable complaint", and demand to be discharged 
with your sanctions before they sign off ship's articles? 


A controversy now exists concerning the correct answer to the pre eding five 
questions, and the only place in the world I can receive the answer which will 
Settle same is through your Honorable 0ffice. It will therefore be greatly 
appreciated if you can give we the answers to these five questions, and hoping 
thet this request of mine will not inconvenience you too muche . 


Thanking you very much for as prompt a reply as possible, I am - 
v4 


‘ 


Very truly yours, 


ohn T. Gilbert 
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DEFENDANT'S EXHIBIT E 


LETTER DATED MAY 2, 1973 


CONSULATE GENERAL OF THE 
UNITED STA.(ES OF AMERICA 


May 2, 1973 


John T, Gilbert apt a PTI 
n St, 
1.7. 10008 Y)ae/73- oF 


“ear i'r, Tilberts 
T heve received your letter inquiring about the Consulate “Seneral's 
res recarding the servicins of Anericin flag vessels ti 
2 cart of Ras Trnura, Saudt Arabia, As you know, Dnahran 
a pott, Shins are not required to droo off their papers 
Synsulate teneral wien calling at Pas Tanura, Ve nommliy 
ster or Crewaan to visit the Consulate Seneral when tiere 
orablem, b ise we are over an hour's drive from Ras Tanura, 
entrance te tort area requires advance security clearances - 
the Ararco/Saudi authorities, etc. “le honor requests to 
vessels only in -senuine emergencies, if we have p2rsonnel 


oS 
thal 
[bes 


T hone that this infomation 


Geoaes R, Hooper 
Consular Cfficer 
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Jonn Theodore Gilbert 
EOS 230 25ta Street 
ia York, New York 10003 


Res G3 eee Tn2cdore Gilbert vs. 
ner can LCasle Ganxer COrpe 
ge Ge cal Beiteste te 
Index Not 73 Civ. 2227 
Quy Tile io: CéC3s5-FroB/RIR 


Mr. Gilbert: 


This will confirm your teleonone call to she under= 
piece wherein you requested a further adjoumment of cur 
Stion of yourseil as party 1 aintiit, @ Gonflieom sur 
Jan ie you an adjourmment until 1 jigdinesiay, duly 25th, 1973 
10:50 AM, at cur S?fices. 


as v2 hava advised you, ve will not consent to any 
Puctaer adjournments,. ia “ave now extended you tails courtesy 
2 CWO occasrions in sgite of the fact that you falled toa 
a53Near or even communicate with us until the tine for the First 
efaniaation iad alrsady passal. ta viow of the amount involved 
IS Wahl as que vlgns as doafondants to. secura your testinony, 
Ragiss “gen Draxceeding an juny 25th. Tiould you be unable 
semre oll tae documentation requested in our notice we wisn 
prneeee enyway and Will reserve our signs to examina you 
* such tine a3 you iiave the vemaining yapers avali- 


‘Ie make Surtner refarence *o your stasemeants to the 
undersigned concerning financial dirficulties and confirm 
ving advised vou that cur client is still nolding aporoxe- 
ately $5,900.90 in wages due you woich they uve preoared to 
pay you witaout orejudice to any rights you may have under 


~— 


SENDER: Be sure to follow instructions on other **4e - 
FUIPHES-SERVICE(S) INDICATED BY CHECK. BLOCK(S) -- 
(Additional charges required for these services) 
Show to whom, date and addr+ss Deliver ONLY 
where delivered to addressee 
RECEIPT ss pier 
diate ‘se Received the numbered article Pomerre below 
REGISTERED NO. SSS? SCSIGATURE OR NAME OF mer Seg (Mist always be filled in) 
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587 90 j : 


INSUAEO aU. 


Defen 


his pending law suit. 


previsusly notified of 


a3 Well as your union, 
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RI/vs 

Sneloss: 

ee: Nonorabla Charles 
United States Dis 

United States b1i3 
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wa further understand that you were 
this anount due by both our clients 


Very truly yours, 


HILL, RIVAINS, MeGcl.: & CAREY 


Robert J, Ryniker 


M. Metzner 
trict Judge 
trict Court 


United States Courthouse 
roley Square 
iiew York, ew York 
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AMEniuan LAGLE*LANKER CORP. 
STEAMSHIF OWNERS AND OPERATORS 


@O BROAD STREET 


CABLE aconess NEW YORK, N.Y. 10004 


VELEPHON: 
AMSTEAM Le One 


BiR- 344-7438 


October 3, 1972 


3frsfr> 
Mr. Daniel Colon, Patrolman Males D Clr. 
District No. 1 - PCD, MEBA KFA 
752 Broadway _ : thine 


New York, New York 10003 ‘ 
: Chall, poaey fv 16.14 
Dear Mr. Colons 


Subject: % AMERICAN EAGLE 
Disputed overtime claim of 


J. _T. Gilbert, Rel. 2nd Asst. Engineer 


We refer to your letter of September 5, 1972, and our letter of 
September 19, 1972, regarding the subject claim. 


Before replying to specific points, we believe the following items 
are pertinent: 


1) Sea watches were maintained continuously for the entire watch- 
standing portion of the crew, not for the 2nd Assistant Engineer alone. 


2) Since March, 1959, the same method has been used for sea watches and 
for watch rotation by the assistant engineers i.e. the lst Asst. rotating 
on weekdays and the other three assistants standing the night watches 

and weekend day watches. The method of watch rotation has never been 
questioned by any permanently assigned or relief assistant engineer and 
it has been confirmed by MEBA patrolmen at various ports. When the 

Chief Engineex returned to the United States in February, 1972, he again 
confirmed the method of watch rotation with the Port Officials at 
Baltimore. 


3) We agree, that in port on various days, the 2nd Asst. Engineer stood’ 
three hours each day in addition to those stood by the two 3rd Asst. 
Engineers and also that the night watch premium pay was split among the 
three Engineers. On the day the 2nd Asst. stood the day watch, he 
received additional compensation for the hours in excess of eight i.e. 
4 hrs @ $9.49 plus 3 hours differential between OT and PT or $5.26, 
totalling $53.74. 


#1 General 
The engine log book shows that on 1/18/72 Gilbert worked seven 
hours from 0400-0800 and 1700-2000 


The engine log book shows that on 1/19/72, Oliferowitch not Gilbert 
stood the watch from 1700-2000. 


i 
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ne 


cAN Esoie Tanker Corp, * 


; | 
Mr. Daniel Colon, Patrolman -2- : 
MEBA October 3, 1972 


The engine log book also shows that on 4/20/72 Oliferowitch not 
Gilbert stood the watch from 1700-2000. 

The day watch rotation on board the vessel was as stated in that 
the 2nd Asst. followed the lst Asst., however, the engine log shows 


the previous four watches prior to Mr. Gilbert joining the vessel were: 


Tues, December 14, 1971 0800-1700 Paul 1 AE 


Wed, 15 0800-1700 Butler 2 AE 

Thurs, 16 0800-1200 Oliferowitch 3 AE 
1200-1700 Norman 3 AE 

Friday 17 0800-1700 Oliferowitch 3 AE. 


Tnis indicates Paul, lst Asst, was scheduled for December 29, i971, and 
stood the watch. 


#2 - 12/30/71 Ras Tanura 
We do not agree with the method of calculation of the amount due 
Gilbert as watches before 0800 and after 1700 are to be paid at PT of 
$4.23 and are to be split among the three watchstanding engineers and 
no overtime is to be paid for the 0800-1700 watch. We believe that the 
% Chief “-qineer's method more accurately reflects the night watches and 
payment in excess of eight hours. 


The difference of $8.46 is the same as claimed in that Mr. Gilbert 
did work an additional three hours for which he was paid for one. This 
amount of $8.46 is shown in Item l. 


qr” ; 1/18/72 Yokosuka . 
The deck log shows that from 0606 the vessel was awaiting quarantine 
\ and pilot as covered in Sect 9c (Officials not on duty) Pratique was 


granted 0750 Pilot boarded 0800. 


#3, #4 and #5 include the night watches at Yokosuka and as the ' 


4 hours are to be divided among the three watchstanding engineers, the 
available hours were: 
1/18/72 1700-2400 7 
° 1/19/72 0001-0800 8 ' 
- 1/19/72 1700-2400 7 
1/20/72 000) -0800 8 Total 30 or 10 hrs each. 


Mr. Gilbert was paid 11 hours or one hour in excess at $4.23. Mr. Gilbert 
stood watch eleven hours in this period as follows: 


1/18/72 1700-2000 
1/19/72 0400-0800 
1/20/72 0400-0800. 


The engine lof shows Mr. Oliferowitch stood the watch on 1/19/72 from 
1700-2000. : 
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Mr. Daniel Colon, Patrolman -3- October 3, 1972 
MEBA 


H6 - 2/6/72 Ras Tanura 

Eacl. watch standing engineer stood his assigned watch and received 
overtime hour for hour. In addition the lst Asst. Engineer worked from 
0800-1200 and 1300 to 1700 for standing by engine room, arriving and 
general E.R. maintenance. 


#7 - 2/7/72 Ras Tanura 
Gilbert was credited with the following hours: 
1300-1700 4 hours at $9.49 $37.96 
1700-2000 3 hours at 5.26 15.78 
0000-0300) 5 hours at 4.23 21.15 (1/3 of 15 hrs) 
2200-2400) 
2000-2200 2 hours repairs at 9.49 18.98 
Additional 2 hrs claimed at 4.23 - $8.46 in Item #1. 


#8 - 2/8/72 Ras Tanura 
The $8.46 claimed is duplicated in Item #1. 


#10 - 2/27/72 Sasebo 
Sea watches maintained continuously and weekend rotation maintained. 


#11 - 2/28/72 Sasebo 
We agree that Gilbert worked four hours and was paid for three on 
three way split with the watch standing engineers. 


#12 - 3/15/72 - Bahrain - Anchored 0640 - Port time 0710 


#13 - 3/16/72 - Bahrain 


#14 - 3/17/72 - Bahrain 
As the might watch hours are to be divided among the three watch- 
standing engineers, the available hours weres 
3/15/72 0710-0800 
1700-2400 
3/16/72 0001-0800 
1700-2400 
3/17/72 0001-0800 
1700-2400 7 Total 38 or 13 ? 13 2 12. 
Gilbert stood 18 hours port watch and was credited for 16 hours - 
8 hours each on 3/16 and 3/17. In addition, he is claiming six hours 
in Item 1 for the three days. This would mean an excess payment of 
four hours. 


#15 - 4/14/72 - Rota 
The vessel had FWE at 0548 Port time commenced 0618 therefore 
Gilbert stood* port watches from 
0618-0800 2 ; 
1700-2000 3 - Total 5 hours of which 
two are cleiir-d in Item 1. Payable 3 hours at $4.23 - $12.69. 
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AN LAOLE LANKER VORP, 


! 
Mr. Daniel Colon, Patrolman -4- ; October 3, 1972 
MEBA , 


#17 - 4/18/72 - Hamble 

The vessel had FWE at 1842 plus 30 minutes for port time. Port 
time commenced 1912. Gilbert was paid from 1900-2000 - 1 hours. 
Pratique was granted at 1950. 


#18 - 4/19/72 - Hamble 
Gilbert as 2nd followed Paul as lsc on day watch. Paul stood 
last watch on 4/15/72. Additional two hours worked claimed in Item #1. 


#19 - 4/20/72 - Hamble 
_ The engine log book shows Oliferowitch stood the 1700-2000 watch 
not Gilbert, therefore Gilbert was overpaid one hour and 4/20/72 entry 
on Item #1 sho ‘7 be eliminated. 


Wie refer to the confinement claims: 


1/18/72 - Yokosuka 

The deck log shows the following entries: 
0448 Arrival SBE 
0558 Let go port anchor 
0750 Pratique granted 
0800 Pilot aboard 
0855 First line to buoy 
0906 FYE (0936 Port time commences) 
0930 Customs abvard 
1600 Immigration officials aboard 
1040 Shore passes distributed 
1106 Immigration officials away. 


The undersigned went to the vessel with the agent and watchman 
and boarded after pratique. We went by commercial launch which was 
available to the crew upon the shore passes being issued by Immigration. 
Launch service to the fullest extent permitted by the Customs and harbor 
officials was provided to the crew. Please note that the two 3rd 
assistant engineers, three deck officers, six AB's, 3 OS, 3 FWT and 
3 Oilers were also on watch as well as Mr. Gilbert. We contend that : 
maximum launch service under Section 17 was provided and that Mr. Gilbert 
stated in his letter of August 31 that the launch service “absolutely 
refused" to take him to the vessel after 11:15 PM. 


1/19/72 2315-0315 - Section 17, as above. 
1/20/72 2315-0315 - Section 17, as above. 


2/26/72 - Sasebo - at dock 

At Sasebo, there is U.S. Navy quarantine which permits the vessel 
to go to a dock. There are Japanese Customs and Immigration who board 
after 0800. There is no notation in the deck log concerning the time 
shore passes were issued but shore watchmen boarded at 0800 and they 
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.cCAN EAGLE Tanker Corp, 


Mr. Daniel Colon, Patrolman -5- : October 3, 1972 
MEBA 


board by launch. While the vessel berths at a Navy dock, Japanese 
Customs require use of approved launch to land all personnel at 
Customs Boat Landing. Launch service to the fullest extent permitted 
is provided and we question the possibility of employing a private 
“taxi" to leave the vessel. ; 


3/15/72 - Bahrain 

The vessel docked at 0945. At 1055 the Customs and Immigration 
were away. There is no launch service prior to docking and upon 
docking the fullest launch service possible was provided. 


We refer to the disputed overtime claim of 1/20/72. Gilbert 
stood the 0400-0800 watch for which he received $4.23 per hour, worked * 
seven hours, off watch, during the day for which he received 7 hours 
overtime at $9.23 and then stood the 1600-2000 watch at sea to 
complete his eight hours. He worked seven hours in excess of eight 
hours and received seven hours overtime pay. In Mr. Gilbert's letter 
he stated that he was "requested" to work overtime. 


We refer to the improper relief claim. Mr. Butler left the 
United States May 18, 1972 with a scheduled arrival at Ras Tanura on 
May 19, 1972. The plane was delayed enroute and Mr. Butler arrived 
and rejoined the vessel on May 20, 1972. 


The subject vessel has always carried petroleum products (never 
grain), is usually in port from 24 to 48 hours and always maintains 
sea watches. The lst Asst. Engineer rotated on the day watch during 
the week days without the payment of overtime but never on weekends 
when overtime was payable. > 


Wie note that the Agreement does not state watches are to be broken 
in port or that there is an ironclad system of rotation among the 
enginzers but the “one of the regular Assistant Engineers shall perform 
the work." We pote that on this vesse!, there was a change in watches 
among the engineers including substitutions for Mr. Gilbert on two 
occasions. 


We note that in the Agreement effective June 16, 1972, watches 
still do not have to be broken but that night watches shall be arranged 
in approximately 8-hour periods and that as a vessel arrives in each 
successive port, the engineers shall determine the order in which they 
will take their respective turns. This certainly clarifies and equalizes 
watches. 


We reiterate that the watch rotation on the vessel prevailed since 
1959 and the system was confirmed by MEBA officials over the years and 
as late as February, 1972. Upon receipt of Mr. Lamy's letter of 
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-MERICAN EaGLe Tanker Corr, 


Mr. Daniel Colon, Patrolman -6- October 3, 1972 
MEBA 


March 13, 1972, the lst Asst. Engineer stocd a weekend watch at the 


next port of arrival. 


We do not believe that the conditions of the Agreement have been 
violated in regard to Mr. Gilbert. We agree that he stood three hours 
port watch in addition to those stood by t'.2 third assistants and was 


compensated for only one but in accordarc: "ith Section 10. In 


addition he was compensated at the rate of $9.49 per hour for seven 


hours on those days he stood the day watch. 


Although the night watches premium pay was split among the three 
engineers and Mr. Norman and Mr. Oliferowitch received the additional 
two hours, in fairness, we offer to compensate Mr. Gilbert for the 


two hours daily on those days he worked: 


Thursday, 12/30/71 1700-2000 2 hrs at 4.23 $ 8.46 
Monday, 2/7/72 8.46 
Tuesday, 2/8/72 8.46 
Wednesday, 3/15/72* 8.46 
Thursday, 3/16/72 8.46 
Friday, 3/17/72* ; 8.46 
Friday, 4/14/72 : 8.46 
Tuesday, 4/18/72 8.46 
Wednesday, 4/19/72 8.46 

$76.14 


*On 3/15-16-17/72 Mr.Gi lbert is entitled to 
2 hours and is claiming 6,per Items #12, 13, 14 


- 4 hours at 4.23 - 16.92 
On 2/28/72 Item #1 - he is due additional 1 hr. # 4.23 
On 4/14/72 Item #15,he is due add'l 3 hours t 12.69 
On 4/20/72 Item #19- overpaid one hour - 4.23. 


In our opinion, Mr. Gilbert will be made whole with a payment 


of $76.14 and we await your reply. 
Very truly yours, 
AMERICAN EAGLE TANKER CORP. 


[PrmanLeir— 


H. W. Marshall 
Vice President 


HWM sMac 
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LETTER DATED NOVEMBER 27, 1972 


1. A. LAMY, Branch Agent 


752 Broadway 


ve Wnts, 5% DISTRICT No. 1 — | 
New ors, W.¥. 10003 o. 1 — PACIFIC COAST DISTRICT, MEBA (AFL-CIO) 


J. M. CALHOON, Presivoent C. A. BLACK, Executive Vice Peesivenr 


LEON SHAPIRO, Tacasuacea 1. A. LAMY, Vice PaesioentT, ATLantic Coast 
8. ®. FRANKS, Gecacrany C. €. OCFRIES, Vice PacsioentT, Guir Coast 


At hoted with ALCIO 


November 27, 1972 


Captain H. W. Marshall 
American Eagle TAnker Corp. 
80 Broad Street 

New York, New York 10004 


Reference: Rebuttal to Your Letter Dated 10/3/72 
in Reference to Relief 2nd Assistant 
Engineer J. T. Gilbert S/S American Eagle 


Dear Captain Marshall: 


Attached is a letter of rebuttal and supplement that I asked Mr. John 
T. Gilbert to preps~e in reply to your letter of October 3, 1972. 


Please review tne entire grievance so that we may meet as soon as 
possible to discuss and conclude the outstanding grievance of John T. 


Gilbert. 
CEL 
; Ate Ue 
IEL ON, PATROLMAN 


NEW YORK BRANCH 


cc: I. A. Lamy 
G. M. Pierangelino 


Certified Mail #315588 
Return Receipt Requested 
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DECISION OF METZNER, J. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


193 


JOHN THEODORE GILBERT, $ 
ms Plaintiff, : 
-against- : 73 Civ. 2227 
AMERICAN EAGLE TANKER CORP., : ct Y¥QI¥0 


Defendant. 3 


METZNER, D. J.: 

St this action plaintiff, a seaman, seeks to 
recover damages from defendant, the owner of the S.S. 
American Eagle, for alleged breaches of law. 

Defendant needed a relief man for Butler, the 
second assistant engineer on its vessel which was engaged 
in Middle East trade. It signed plaintiff in New York on 
December 21, 1971, to proceed to meet the vessel at Ras 
Tanura in Saudi Arabia. The employment was to continue 
until Butler's vacation time was up and he rejoined the 
vessel. Plaintiff boarded the vessel on December 29. 

On May 18, 1972, plaintiff was given a voucher 
worksheet showing details of wages due, overtime, advances, 


etc. He was told that the regular assistant engineer was 
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returning on May 20 and hi. employment according to the 
agreement of hire would be over on that day. The voucher 
worksheet was supplied in advance so that he could check 
on the accuracy of the figures. 

On the morning of May 20, he went to the wwaster's 
cabin to receive his pay and arrange to leave the vessel 
which at the time was at Ras Tanura. The master issued a 
certificate of discharge which indicated that plaintiff 
had completed his relief job and since a consular officer 
was not available, the payoff was made by the master. 

The pay voucher indicated wages due of $5,228.71, 
plus $5,557.57 overtime. Plaintiff claimed an additional 
$497.34 which was due for overtime, and insisted that he 
be taken to a consular officer for Gischarge. There was 
no such officer at Ras Tanura. in addition, the master 
pointed out that pursuant to the union contract, the 
question of overtime was a matter to be settled between 
plaintiff's union representative and the defendant. 

Plaintiff, pursuant to his request, was given 
$2,000 in cash and a voucher for the balance due as shown 


on the wage sheet. He also received a first class air 


ms) 


A 230 


Dectston of Metzner, Jd. 


ticket back to New York by way of Paris. 

Although plaintiff always signs on for jobs in 
New York, he lives in Yokohama, and he went there for 
several months before returning to New York. He then 


ss 
brought his grievances to the attention of the union. 


These grievances included failure to pay the correct 
amount of overtime, failure to properly credit him with 
travel time to New York, improperly discharging him on 
May 20 because Butler had not returned to the vessel, 
failure to pay one month's wages as provided by 46 U.S.C. 
§ 685, etc. 

The union representative pressed plaintiff's 
claim for overtime through exchange of correspondence 
and several conferences. The claim was ultimately disposed 
of by the payment of $76.14. Plaintiff was told to present 
to defendant the voucher he received from the washes for 
the $5,121.19 still due him. He claims he stayed in New 
York from July 1972 to May 1973 trying to get paid, but he 
never went to defendant's office with the voucher to 
collect his due. There was no failure on the part of 
defendant to pay wages so as to make it liable for the 


double payment provided by 46 U.S.C. § 596. 
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There was no v: 2lation of 46 U.S.C. § 685 
reqiiring the master to take plaintiff to a consular 
officer. That section was enacted to prevent an 
unscrupulous master from stranding an unfortunate seaman 
in some far off place. Plaintiff was not being discharged 
improperly. His term of employment ceased according to 
its terms. His grievance for overtime was adequately 
covered by the collective bargaining agreement, a procedure 
unknown at the time of the adoption of the section in 1840, 

Plaintiff seeks to come within the section by 
claiming that because of standing uncalled-for watches 
which is the basis for the overtime claim, he was subject 
to cruel treatment. There is no basis for this claim, 

Defendant consents to the payment of $46.56 for 
failure to properly credit travel time and subsistence 
from Ras Tanura to New York. 

Judgment shall be entered accordingly. 


So ordered. 


Dated: New York, N. Y. 
March 31, 1975 
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JUDGMENT 


UUITED STATS DISTRICT COURT 
SOUTHsAN DISTRICT OF Naw YORK 


JOKWN HEODORS GIL3eRT 
Plaintiff 73 Civil 2227 (CMM) 
-against- 
JUDGMENT 


AWSRICAN HAGLE TANK2R CORP. i# Ds? cA 


Defendant 


The issues in the above entitled action having been brought on 
regularly for trial before the Honorable Charles M. Metzner, United 
States bistrict Judge, on December 5 and 6, 197}, and at the 
conclusion of the evidence the Court having reserved decision, and 
the Court thereafter on April 1, 1,,.5, having handed down its 
opinion, directing that judgment be entered in favor of the 
plaintiff, on the consent of the defendant, it is, 

ORDERED, ADSUNGE2D and DECREED: ‘That plaintiff JOHN THEODORE 
GILBERT have judgment against the cefendant AM“RICAN EAGLE TANKER 


COR?P., in the amount of ‘$6.56. 
New York, w.Y. 
April 3, 1975 


ne 


SAeperenal d. Kh ghee rel 


Clerk f 
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NOTICE OF APPEAL 


UNLTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee er Tr) 4 


JOHN THEODORE GILBERT, 
Plaintif®, 73 Civil 2227 (CMM) 


-against- NOTICE OF 
APPEAL 


AMERICAN EAGLE TANKER CORP., 
SEAMAN'S ACTION 
Defendant. 

anew er me eee sceeunessueseeeneosseesooeeoooees 

PLEASE TAKE NOTICE that plaintiff, JOHN THEODORE 
GILBERT, above named hereby appeals to the United States 
Court of Appeals for the Second Circuit from the final judg- 
ment in this action entered on the 3rd day of April, 1975. 


DATED: New York, New York 
April 21, 1975 


Yours, etc., 


DONALD D. OLMAN 


TO: Attorney for Plaintiff 
276 Fifth Avenue 
CLERK, UNITED STATES DISTRICT COURT New York, New York 10001 


SOUTHERN DISTRICT OF NEW YORK 
(212) 684-5620 
HILL, RIVKINS, CAREY, LOESBERG & O'BRIEN 
Attorneys for Defendant 
96 Fulton Street 
New York, New York 10038 
FILE #386885 FOB/RJR 


(212) 233-6171 


Due and timely servion of Tx v sepies 
of the within Aspl-D/h is hereby 
admitted thie 2fyaday of Avévs7 le7f 


eeeereeereeeeeeeeeeeee eee eeees 


Attorney [fer A /PEccaas 


COPY RECEIVED 


AUG 29 1975 


HILL, RiVKINS, CAREY, LOESBE2G & G°3RIEN 


